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A. P. HOLLAND and others v. S. W. ISLER and others. 
Taxation--Municipal Power. 


‘The Commissioners of Goldsboro have the right, under the power granted 
in the town charter, to impose and collect a monthly tax on resident 
physicians and lawyers. 


ConTROVERsY, submitted without action under C. C. P. § 
315, and heard at Fall Term, 1876, of Wayne Superior Court, 
before Seymour, J. 

The plaintiffs are the Mayor, Commissioners and Tax-Col- 
lector of the Town of Goldsboro, 

The defendants are lawyers and physicians residing in 
said Town, and resisted the payment of a monthly tax assess- 
ed by the plaintiffs under the power granted in the charter 
of said Town. 

His Honor held that plaintiffs had a right to impose aid 
collect the said tax. Judgment. Appeal by defendants, 


“ 
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COHEN v. COMMISSIONERS OF GOLDSBORO. 
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Mr. W. N. H. Smith, for plaintiffs. 
Mr. S. W. Isler, for defendants. 


Reape, J. The Constitution provides that “the General 
Assembly may tax trades, professions, &c.,” Art. V. § 3. 
‘The General Assembly has authorized the Town of Golds. 
boro “to lay and collect a monthly tax on lawyers, physicians 
&e.,” Private Laws, 1866. 

The defendants are lawyers and physicians in the Town of 
Goldsboro, and the Town has laid a tax upon them which 
they refuse to pay. This would seem to make a clear ease 
against the defendants. 

There is no error. 


Per Curiam. Judgment affirmed. 





8. COHEN & CO. v. THE COMMISSIONERS OF GOLDSBORQG. 
Towns and Cities--Unlawful Ordinance --Practice--Injunction. 


The remedy for an injury resulting from the operation of an unlawfv 
town ordinance is not by injunction. The party injured has complete 
redress in an action for damages. 


AppEAL from an Order granting an Injunction made on 
the 18th of June, 1877, by Moore, J. 

The application of the plaintiffs for an injunction was 
based upon an affidavit stating that they were merchants in 
the Town of Goldsboro, and were dealing in a general 
variety of groceries including fresh beef; that the defend- 
ant commissioners had adopted a town ordinance forbidding 
the sale of fresh meat except under certain restrictions, to 
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the injury of plaintifts ; that they were arrested and fined for 
a violation of said ordinance and were compelled to suspend 
their business. Thereupon His Honor adjudged that the 
Clerk of the Court issue an injunction restraining the de- 
fendants from interfering with the business of the plaintiffs, 
upon their giving bond for such costs and damages as may 
be awarded against them upon the final hearing, if the 
Court should decide that they were not entitled to the relief 
demanded. From this judgment the defendants appealed. 


Messrs. Bushee ¢ Bushee and Badger § Devereux, for plain- 
tiffs. 
Mr. W. N. H. Smith, for defendants. 


Reape, J. If the defendants have an unlawful ordinance, 
and have arrested aud fined the plaintiffs, as they allege, the 
plaintiffs have complete redress in an action for damages. 
And as often as the arrest may be repeated they have the 
like redress ; but we are aware of no principle or precedent 


for the interposition of a Court of Equity in such cases. 


The injuntion is dissolved and the case dismissed. 


Per Curiam. Judgment reversed- 
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N. C. R. R. Co. «. Com*rS OF ALAMANCE, 


THE NORTH CAROLINA RAILROAD COMPANY and THE RICH- 
MOND & DANVILLE RAILROAD COMPANY v. THE COM- 
MISSIONERS OF ALAMANCE.,* 


Taxation -Assessment--Refunding Tax Illegally Collected. 


1. Where taxes illegally assessed have been paid under protest, the tax- 
payer is entitled to recover back the same 


2. In such case, it is the duty of the Commissioners of the County to re- 
fund the County tax illegally collected and to certify to the Auditor of 
the State the amount of State tax illegally paid into the Treasury 
and it is his duty to draw his warrant-upon the Treasurer for the 
amount due the tax-payer. 

3. No taxes are due or recoverable on property which has not been 
assessed for taxation. 

4, Property can be listed for taxation only in the vear, and for the year, 
in which taxes are due. 


(The method of refunding taxes illegally assessed and collected, discussed 
and explained by Mr Justice ByNuM.) 


(R & D. R. R. Co. v. Com’rs of Orange, 74 N.C.. 506; R. & D. R. R. 
Co. v. Brogden, Ibid, 707; R & D. R. R. Co. v. Comr’s of Alamance, 
76 N. C., 212; Sudderth v. Brittain, Ibid. 458, cited and approved.) 


Civin Action tried at Fall Term, 1876, of ALamance Su- 
perior Court, before Kerr, J. 

The facts in this case are substantially the same as stated 
in R. ¢ D. R. R. Co. v. Com’rs of Alamance, 76 N. C. 212; 
the plaintiffs demanding that certain taxes, illegally paid, 
be refunded, and the defendants refusing to comply there- 
with. ; 

The judgment given by His Honor in the Court below 
was in favor of the plaintiffs and the defendants appealed. 


Mr. J. E. Boyd, for plaintiffs. 
Messrs. E. S. Parker and, Merrimon, Fuller ¢ Ashe, for 
defendants. 





*The opinion in this case was filed at the last term of this Court. 
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Bynum, J. It has been decided by this Court, that the 
real estate held by the North Carolina Railroad Company 
for right of way, station places and workshop location, is 
exempt from taxation until the dividends of profits of the 
Company shall exceed six per cent. per annum. And it has 
also been decided, that the dividends of profits have not yet 
exceeded that amount. &. ¢ D. R. R. Co. v. Commissioners 
of Orange, 74 N. C. 506; R. & D. R. R. Co. v. Brogden, Ibid, 
707. 

It has also been decided that the exemption from taxation 
under the Act of 1854-55, § 5, for completing the North 
Carolina Railroad, extends only to that portion of the work- 
shop location which is actually occupied and used by the 
Company for workshops, and that the residue of said real 
estate is not exempt from taxation. R. ¢ D. R. R. Co. v. 
Commissioners of Alamance, 76 N. C. 212. It follows that so 
much of the tax as has been assessed and collected on ihe 
exempted part of the werkshop location has been illegally 
collected, and that having been paid under protest by the 
Company and in order to release the engines levied on, and 
thus keep the road in operation, the plaintiff is entitled to 
recover it back in any appropriate action. Briggs v. Lewis- 
ton, 29 Me. 472; Erskine v. Van Arsdale, 15 Wall. 75 ; Cooley 
on Taxation, 568 

The application here is not under Bat. Rev. ch. 102, §.16, 
for a revision or correction of the valuation put upon the 
property, but is under § § 17,18, of the same chapter, for 
refunding a tax illegally assessed and collected under protest. 
The application is therefore in apt time and would be until 
barred by the statute of limitations 

By the provisions of § 18 above cited, upon the applica- 
tion of the party aggrieved, it is made the duty of the Board 
of Commissioners “to carefully examine the case, and if in 
their opinion the applicant is entitled to relief. they shall 
direct the Clerk to record on the record book, the cause of 
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complaint and the amount which in their opinion should be 
refunded to the applicant.” A copy of this record is then 
certified to the Auditor of the State, who makes out his 
warrant to the Treasurer, who on its presentation is required 
to pay the holder the amount to be refunded by the State. 

Such is the method prescribed by the Act for ascertain- 
ing and recovering that part of the illegal tax, which has 
been paid into the Treasury of the State. The other part of 
the tax paid into the treasury of the County, is to be ascer- 
tained and recorded in the same way upon the books of the 
Commissioners. 

It then becomes the duty of the Board of Commissioners 
to direct its payment as other County indebtedness. In de- 
fault of payment the creditor is entitled to his appropriate 
action to enforce the payment of the sum due. 

The prayer of the plaintiffs is, that the Board of Commis- 
sioners shall thus certify to the Auditor of the State the 
amount illegally paid into the Treasury, and that they shall 
ascertain and record the amount due by the County and refund © 
it to them. They are entitled to the relief, but not to the 
extent demanded ; for the tax levied upon so much of the 
workshop location as is not actually occupied and usd for 
‘workshops is legal. What part of the real estate upon that 
location is the subject of taxation. is fully explained in the 
other branch of the case before referred to. (See 76 N. C. 
212.) With that exception, all the real estate held by the 
Company for right of way. workshop location and station 
places, is exempt from taxation. ; 

The rules of taxation applicable to the real estate of 
this Company seem so plain now, that there can hardly bea 
mistake again. 

The counter-claim set up against the recovery of the illegal 
tax is untenable. Where property has not been assessed for 
taxation, no taxes are due or recoverable; and it has been 
deeided that lands listed for taxation cannot be re-assessed 
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after the tax becomes due, either for depreciation or increase 
of value. Sudderth. v Brittain, 76 N. C. 458; Bat. Rev. ch. 
102, § § 24, 25. It would seem equally clear from § § 12,19, 
of the same chapter, that land can be listed for taxation by 
the owner, or for double tax by the County Commissioners 


where the owner fails to list it, only in the year and for the | 


year, in which taxes are due. Lands cannot be listed or 
taxed under the revenue law for a year preceding the cur- 
rent year. So that if any real estate liable to taxation thus 
escapes being listed, no tax is due or collectible; and of 
course there is nothing upon which the pretence of a counter- 
claim or set-off can be founded by the defendants here. 

It is the duty of the Commissioners to deduct from the 
whole amount of taxes assessed and collected on the real 
estate of the Company, betore described, the sum received 
on that portion which is liable to taxation as decided in this 
and the other branch of this case. All in excess of this de- 
duction is illegal tax and must be refunded. ‘The case must 
be remanded to the end that the Commissioners may deduct 
the legal tax proportionally from the amount paid into the 
State Treasury and the County Treasury, and make the 
neeessary orders for refunding the amount in excess of the 


jegal tax. 


Pes CuRIAM. Judgment accordingly. 





bu Cth (Se 
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HENRY BAUMGARTEN v. J S. BROADAWAY. 
Injunction--Preponderance of Proof--Sale of Good-will. 


1. Where, in an action for injunction, the plaintiff alleged that he had 
purchased the business and good-will of the defendant and that defen- 
dant had agreed, as part of the consideration, not to engage in the same 
business for a specified time, but subsequently did so, and defendant 
denied that his promise not to engage in the business constituted a part 


of the consideration, and plaintiff sustained his allegation by the affi- 
davit of a witness; Held, That upon the preponderance of proof in 
‘plaintiff's favor, the injunction was properly continued until the hearing 


2. Such a contract is not obnoxious to the rule forbidding contracts in 
restraint of trade. 


Motion for an Injunction heard at Spring Term, 1877, of 
Meck.ensure Superior Court, before Cloud, J. 

On the 19th of July, 1872, the plaintiff bought of the de- 
fendanta photographie gallery and tixtures, and an unex- 
pired lease on certain rooms in the City of Charlotte, and the 
custom and good will of the defendant in his business of 
photography, for the sum of $1500. The contract was in 
writing, and as a part of the consideration of the purchase, 
it was agreed that the defendant would not open another 
gallery or work in thecapacity of photographer in Charlotte, 
for a period of ten years from said date. 

It was alleged that the defendant in violation of said con- 
tract had rented rooms in said City, and caused the same to 
be fitted up with the necessary appliances for a photograph- 
ic gallery, and that he notified the plaintiff of his intention 
to open a gallery, and that he had actually opened the same 
and commenced work as a photographer. 

The defendant admitted the sale and payment of said sum 
to him, but denied that the good will entered into or formed 
any part of the consideration of said purchase. He alleged 
that he signed the contract after the sale and payment of the 
money, and that the statements contained in the contract 

















JUNE TERM, 1877. 





BAUMGARTEN v. BROADAWAY. 








did not constitute an inducement to the bargain, and that 
the property sold to plaintiff aside from other considerations 
was worth the purchase money according to its market val- 
ue. The establishment ofa gallery for the purpose of opera- 
ting as a photographer was also admitted by the defendant, 
but he denied that in so doing, any valid contract betweem 
him and the plaintiff had been violated. 

The affidavit, of Isaiah Simpson, the subscribing witness to 
the agreement between the parties, substantially corroborates 
that of the plaintiff, viz: that the sale and the contract 
were parts of the same transaction, and that the inducement 
which prompted the plaintiff to buy the gallery, good will, 
&c. was to prevent the defendant from opening another gal- 
lery or working in said city as a photographer. 

Upon the hearing of the case, His Honor allowed the mo- 
tien and ordered that an injunction issue, restraining the de- 
fendant, his agents, servants or employees from opening or 
carrying on a photographic gallery in Charlotte, &c., as 
prayed for by the plaintiff, and the defendant. appealed. 


Mr. J. W. Hinsdale, for plaintiff. 
Messrs. Shipp & Bailey, for defendant. 


Farrctotu, J. The plaintiffalleges that the consideration 
for his money was defendant’s apparatus, his good will, and 
his agreement not to engage in photography in Charlotte 
for the next ten years. The defendant denies the latter part 
and says, that his written promise not to engage in said 
business in ten years, dated July 19th, 1872, was made after 
the sale of the apparatus was completed and was without 
consideration. The subscribing witness to said written 
promise, one Simpson, in his affidavit sustains the plaintiff's 
allegation, that the agreement not to engage in the same 
business again in ten years in that place, was a part of the 
consideration for which the plaintiff paid his money. If 
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this be true, it is immaterial whether the papers were signed 
and delivered at the same time or not, or whether they were 
delivered at the time the money was paid. If done sepa- 
rately and at different times they constitute one contract, if 
0 intended by the parties, which is a question for a jury. 
We think upon this preponderance of testimony the injunc- 
tion was properly continued until the hearing. There is 
nothing in the contract according to the affidavits of either 
party, obnoxious to the rule forbidding contracts in restraint 
of trade. Benjamin on Sales, 419. 
No error. 


Per Curiam. Judgment affirmed. 
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PAxton v. Woop. 


E. B. PAXTON, Executrix, and others v. C. M. WOOD and W.C. 
WOOD, Executors. ; 


Bond--Surrender and Cancellation--Joinder of Actions- Joinder of 
- Parties-- Fraud. 


1, The legal effect of the surrender of a bond to an obligor and the can- 
cellation thereof is the same as a release of the cause of action on the 
bond, and may be pleaded in bar of an action to recover the amount of 
the same. Such surrender and cancellation is a *‘deed,”’ and is valid 
without consideration. 

2 An action by legatees to follow a fund on account of alleged fraud 
which the personal representative (also a legatee) failed to collect, can 
not he joined with an action brought by such personal representative 
to collect the assets of the estate. 

3. The Code of Civil Procedure does not warrant the joinder of the prin- 
cipal in an alleged breach of trust as co-plaintiff with the persons 
alleged to have been thereby injured, in an action against the parties 
alleged to have participated in the fraud 

4. Where a debtor accepts from the personal representative of his cred- 
itor, by way of compromise, a release of his bund in a settlement be- 
tween them, paying no consideration therefor, and there is no proof of 
imposition, undue influence, accident or mistake; H-ld, That the Court 
will not impute fraud to such debtor. 


( Wilson v. Doster, 7 Ire. Eq., 231, cited and approved. 


Crvit Action. tried at Fall Term, 1876, of Cowan Supe- 
rior Court, before Eure, J. 
Richard Paxton died in 1863, in said County, leaving a 
last will and testament to which the plaintiff, Mrs. E. B. 
Paxton, qualified as executrix. She is the widow of Rich- 
ard Paxton and equally interested with her children, the 
other plaintiffs, as legatee under said will 
Among the articles of personal property left by her testa- 
tor, were two joint bonds against the defendant W. C. Wood 
and his testator Edward Wood, amounting in July, 1876, to 
$6,841.49. Prior to that time, one of these bonds was cred- | 
ited with $1,000, paid by W. C. Wood ; snd Edward Wood 
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at various times had paid to the plaintiff executrix the sum 
of $2,125, which was not credited on the bonds in question, 
but Mrs. Paxton gave her individual notes to said Edward 
for said sum. She stated however in a letter to W.C. Wood 
in July, 1867, that said sum was to be credited on said 
bonds. 

The two bonds at that date (exclusive of $2,125 covered 
by her individual notes) amounted to the said sum of $6,841. 
49. Mrs. Paxton proposed to W. C. Wood to compromise 
the matter, agreeing to lose $895.60, and to credit said bonds 
with the amount of her individual notes. This proposition 
was accepted, and Edward Wood paid to Mrs. Paxton the 
amount agreed on, and she surrendered to him the said 
bonds. 

In a subsequent settlement between Edward and his 
brother W. C. said bonds were surrendered to W. C. and 
cancelled by him, he giving his note to Edward. 

Mrs. Paxton was adjudicated a bankrupt in April, 1871, 
being before that time, then, and now, indebted to her chil- 
dren, the other legatees, several thousand dollars. 

On the trial below the defendants relied on the plea of 
satisfaction, payment, release and the statute of limitations, 
and after argument, His Honor being of opinion with de- 
fendants, adjudged that they go without day and the plain- 
tiffs appealed. 


Messrs. A. M. Moore and Mullen § Moore, for plaintiffs. 
Messrs. Gilliam ¢ Pruden, for defendants. 


Pearson, C. J. The case was heard upon the pleadings 
and the facts set out in the statement of the case, and we 
concur with His Honor in the opinion that the plaintiffs did 
not make out a cause of action. 

1. Judgment is demanded on the ground that there is a 
balance due to the plaintiff, E. B. Paxton, as executrix of 
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Richard Paxton, on the two bonds mentioned in the plead- 
ings. It is clear that the several amounts advanced to Mrs. 
Paxton were intended as payments, and aie to be so taken. 
It is not, however, so clear that the $395.60 which Mrs. 
Paxton says, in her letter, “she was willing to take by way 
ot compromise,” should not be considered as a balance still 
due upon the bonds. 

We have come to the conclusion that the executrix cannot 
maintain an action for the $895.60 as a balance due on the 
bonds, for the reason, that the bonds were surrendered by 
her to the obligors to be cancelled, and were cancelled ; by 
which dced their existence was extinguished to all intents 
and purposes, such voluntary surrender and cancellation 
having a legal effect entirely different from an accidental 
loss or destruction of the instruments. 

Suppose Mrs. Paxton had executed to the obligors a formal 
release, that is, “an instrument of writing, sealed and de- 
livered,” of her cause of action on the bonds; there can be 
no question that the release could have been pleaded in bar 
of her action. The surrender and cancellation of the bonds 
have the same legal effect; both are deeds, the one in the 
restricted sense of “an instrument of writing, sealed and 
delivered,” the other in the general sense of “ a solemn act 
done by the party ”; and both are valid without a considera- 
tion, by reason of the solemnity of the act done. A deed 
of gift for a chattel passes the title; so, a gift accompanied 
by an actual delivery passes the title. No consideration is 
necessary in either instance, for both are “deeds,” and no con- 
sideration is necessary to make them valid. A feoffment of 
land passes the title, although there be no consideration, for 
the act of “livery of seizin” is a deed, and although there 
be an instrument of writing sealed and delivered, setting 
out the limitations, conditions, &c., accompanying the livery 
of seizin, the title passes by the act of making livery, and 
no writing or consideration is necessary. In conveyances 
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operating under the doctrine of* uses, a consideration is 

necessary to raise the use. This, however, is exceptional ; 

as is the-necessity for a valuable consideration to make con- 

veyanees valid as against creditors under 13 Eliz., and pur- 

chasers under 27 Eliz; but voluntary conveyances and vol- 
untary bonds and all deeds, are binding between the parties. 
It follows that the deed in fact, to-wit, the surrender of the 
bonds to the obligors and the cancellation thereof, has the 
same legal effect as a deed in writing, to-wit, a release of 
the canse of action on the bonds, would have had. 

The doctrine that payment of a part of a debt does not 
support an agreement to forego the collection of the residue, 
has no application to this case. That rests on the necessity 
for a consideration to support an executory agreement ; other- 
wise it is not valid, being nudum pactum. Whereas we have 
seen that agreements executed and evidenced by a deed in 
writing, or a deed in fact, are valid without any considera- 
tion. 

2. A decree is prayed for declaring the defendants to be 
trustees for the plaintiffs as legatees, of the sum of $895.60 
not collected by the executrix when she surrendered the 
bonds (the other claim has been disposed of) on the ground 
that the obligors committed a fraud in procuring a surren- 
der of the bonds without making payment in full. The two 
causes of action are misjoined and are inconsistent, the one: 
being an action by Mrs. Paxton as executrix to collect the 
assets of her testator, the other beingan action by Mrs. Pax- 
ton and the plaintiffs as legatees, to follow the fund which 

‘she failed to collect. Although the pleader has with much 
ingenuity confused the matter by the use of generalities, we- 
ean hardly suppose even the liberality of C. C. P. will war- 
rant the joinder of inconsistent causes of action. But pass. 
that by. 

There is a misjoinder of parties, by making Mrs. Paxton 
the plaintiff in the second action, when she is manifestly a 
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necessary party as defendant; for she was the princip:1 ac- 
tress in the breach of her trust and fraud alleged, and tust 
be joined with the other defendants, who are alleged to have 
concurred with her as coadjutors; otherwise we have this 
singular state of things presented by the pleadings: The 
plaintiffs a lege that they are legatees under the will of 
Richard Paxton and that one of them being executrix as 
well as legatee, committed a breach of her trust as execnirix 
with the knowledge and privity of the defendants ; and the 
principal in the breach of trust is mado a plaintiff in ay ac- 
tion to hold her accessory responsible in tie first inst; 

and she not only escapes being called to account for he. ‘e- 


linquency, but seeks to charge the defendants by avow ng 
her own turpitude, and avers as one of the plaintip> he 
action, that at the time of the surrender of the bonds sie 
was insolvent and the obligors in the bonds had noti. re 
also avers that “she has committed a devastavi wd is v- 


ly indebted to the legatees, and was in id71 adjudi 
bankrupt’! 

Here we have proof that a mother to serve ae! 
“sacrifice herself.” 


After full consideration we are satisfied that (.4.. 0 + +s 
not warrant the joinder of the princi al in.an allered 


ot trust with the persons alleged to have been mur uo 
by, in an action against the parties alleged to .ave ln 
cessory to the fraud. 

Apart from this objection, we are of opinion that tix 


set forth in the statement of the case do not show a ¢ r 
action, that is, a sufficient ground on which the Cou ii 
declare the obligors to have committe! a fraud-in acee: ir 


the surrender of the bonds, and can make a decree by. hivit 
they are to be converted into trustees for the piaintit! 
After the introduction of uses into England. it became a 
settled principle that when a feoflinent was made without 
consideration, and without a declaration of ihe wes era 
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power of appointment, the feoffee holds to the use of the feof- 

for. This was put on the presumed intention of the par- 

ties. But the idea that the obligors in our case accepted 
the surrender of the bonds, with an understanding that they 
were to hold the funds for the use of the legatees, is so ri- 
diculous, that it would not have been alluded to, but for the 
fact, that as the case is before us, that is the only ground on 
which the plaintiffs ean put their case. 

The testator was a man of large estate. His widow was 
executrix and under the will was entitled to a part of his 
estate. The obligors who owed a large debt to the testator, 
due by two bonds upon which there had been many and 
divers payments, both before and after his death, on the 
written proposal of the executrix by way of compromise, paid 
to her the full amount of the bonds, and interest, deducting 
credits, and including as credits the notes of the executrix, 
minus the sum of $895.60, and she surrendered the bonds to 
be cancelled. This was in 1867. It does not appear what 
was the condition of the estate at that time, or what was 
the amount of the legacy to which she was entitled. After- 
ward, in 1871, she went into bankruptcy. “She was then, 
before, and is now, indebted to her children who were the 
other legatees, several thousand dollars.” 

It does not appear that she was insolvent or had so wasted 
the estate in 1867, as not to have in hand assets amply suf- 
ficient to pay the legacies to her children; and from any- 
thing that appears, she was in a condition to be able to re- 
lease or surrender $895.60 without consideration, and let it 
stand as an abatement of her legacy, without in any way im- 
pairing the rights of the other legatees, or subjecting herself 
to the imputation of fraud. So theSquestion is, if a debtor 
accepts from the executrix of his creditor, a release or sur- 
render of his bonds, the executrix being a legatee to an 
amount equal to the balance due on the bonds, does the mere 
fact that he paid no consideration for the release, in the ab- 
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sence of any proof or suggestion of imposition or undue in- 
fluence, or of accident or mistake, furnish a ground upon 
which the Court can impute fraud to the debtor and convert 
him into a trustee for the other legatees, of the whole sum 
thus released or of a ratable part thereof, deducting the por- 
tion of the executrix, upon its being proved that the execu- 
trix afterwards became insolvent and went into bankruptcy, 
indebted to the other legatees several thousand dollars ? No 
case was cited on the argument bearing directly upon the 
point. Wilson v. Doster, 7 Ire. Eq. 231, and that class of 
eases, established the doctrine, that one who concurs with 
an executor in a breach of trust, or in a fraudulent misappli- 
cation of the assets, will be converted into a trustee, and be 
held responsible to the legatees, in aid of their remedy 
against the executor. 

Let us analyze this question: An executor is a trustee 
for the legatees. The executrix in our case is one of the 
legatees. For reasons not disclosed to the Court, the execu- 
trix proposes to accept payment of the amount due accord- 
ing to her figures minus $895.60, and thereupon to surrender 
the bonds, which is done. 

The state of facts now before us does not authorize a 
declaration by the Court, that the plaintiff, Mrs. Paxton, in 
this transaction committed a fraud upon her children, or 
that the defendants had complicity therein. 

It may be that in a case properly constituted and with the 
necessary averments to show fraud on the part of the execu- 
trix and complicity on the part of the obligors, the plain- 
tiffs, other than E. B. Paxton, may be able to make out a 
ease, All that we can now say is, we concur with His 
Honor. 

No error. 


Psr Curiam, Judgment affirmed. 
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THE PEOPLE OF NORTH CAROLINA on relation of THE ATTOR~- 
NEY GENERAL v. JAMES HEATON. 


Judge of Probate--Forfeiture of Office. 


1. A Judge of Probate is not subject to impeachment under Battle's Re- 
visal, ch. 58, § 16, 

2. By the express terms of the statute (Bat. Rev. ch. 90, § 15, 16,) asingle 
failure on the part of a Clerk of a Superior Court and Probate Judge, 
to keep his office open on Monday from 9 a. m. to 4 p. m. for the trans- 
action of probate business (unless such failure is caused by sickness) is 
a distinct and complete cause of forfeiture of his office. 


3. Under C, C, P. § 366, an action against a Judge of Probate to vacate 
his office is properly brought by the Attorney General in the name of 
the people of the State. 


(Patterson v. Hubbs, 65 N.C. 119; State v. McEntire, 3 tre. 171; Lon- 
don v. Headen, 76 N. © 73, cited and approved.) 


Civit Action, in the nature of a Quo Warranto, tried at 
Spring Term, 1877, of New Hanover Superior Court, before 
Seymour, J. 

The jury found a special verdict as follows: “That said 
James Heaton, Clerk of the Superior Court and Judge of 
Probate for the County of New Hanover, was, on Monday 
the 12th of March, 1877, as specified in the complaint in this 
action, absent from his office in the City of Wilmington and 
was not present therein at any time between the hours of 9 
a.m. and 4 p. m. of that day, the same being the regular of- 
fice of said Clerk and Probate Judge ; that his failure to at- 
tend at said office was not caused by sickness; that during 
said: hours, said James Heaton was present in a different 
part of the City at an election there held; that during said 
hours the doors of his said office were open and one William 
H. Gerken, his Deputy, was present therein, excepting one 
hour from about 1 to 2 p.m; that instructions were left at 
said Office with said Deputy to the effect following, to-wit: 
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that if any person desired Mr. Heaton to attend to any pro- 
bate business, he, the deputy,should send for him, or if such 
person preferred, he, the person desiring to transact business, 
should be directed to the place where said Heaton, the Clerk, 
&c. then was; that said Heaton made arrangements for the 
use of a room during the day for the transaction of probate 
business, and that various persons who had gone to his office 
were directed to said room, and that said Heaton there took 
the acknowledgment of divers deeds, and transacted such 
probate business as was brought before him; that such per- 
sons were informed, that if they desired it, said Heaton 
should be sent for, but preferred them to go to the place 
where he was. Whether the said Heaton has forfeited his 
office as averred in the plaintiff’s complaint, the jury are ig- 
norant and pray the advice of the Court, &e. 

Upon this special verdict His Honor gave judgment for 
the defendant and the plaintiff appealed. 


Mr. D. L. Russell for plaintiff. 
Messrs. A. T. J. London, for defendant. 


Bynum, J. This action is brought under the following 
clauses of section 366, of the Code of Civil Procedure: “ An 
action may be brought by the Attorney General in the name 
of the people of this State upon his own information, or upon 
the complaint of any private party against the parties of- 
fending in the following cases: * * * (2. When any pub- 
lic officer, civil or military, shall have done, or suffered an 
act which by the provisions of law shall make a forfeiture 
of his office.” 

The defendant is the Clerk of the Superior Court of New 
Hanover County, and the particular duty for the non-per- 
formance for which this action is brought, is enjoined in the 
Acts of 1871-72, ch. 136, §§ 1, 2, (Bat. Rev. ch. 90, §§ 15, 16,) 
as follows: 15. “The Clerks of the Superior Courts of this 
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State shall open their offices every Monday from 9 a. m. to 
4 p. m. for the transaction of probate business, and each suc- 
ceeding day till such matter is disposed of. 16. Any Clerk 
of the Superior Court failing to comply with the last sec- 
tion (unless such failure is caused by sickness) shall forfeit 
his office.” 

The complaint charges that on the 12th of March, 1877, 
being Monday, the defendant did fail to keep open his said 
office during the prescribed hours for the transaction of pro- 
bate business, and that the failure was not caused by sick- 
ness. 

There is another count in the complaint alleging the re- 
peated and habitual failure so to open his office on Mondays 
for twelve months or more. 

The Court below refused to hear evidence upon this second 
count, and ordered it to be stricken out because of its vague- 
ness, the plaintiff not offering to amend the complaint. We 
* incline to concur with His Honor, but as we are with the 
plaintiff on the first cause of action set forth, it is unneces- 
sary to decide this point. For the same reason we do not 
decide the objection of the plaintiff, that the answer was 
without verification although the complaint was verified. 

The defendant in his answer and in this Court objects, 
first, to the form of the action, and second, to the jurisdiction 
of the Court. 

1. To the form of the action. Because, he says, being for 
a public offence highly penal, it is a criminal charge, which 
by Art. 1, § 12, of the Constitution, can only be instituted 
by indictment, presentment or impeachment. ‘lhe answer 
to this is, that the action is not brought to punish the de- 
fendant criminally, but to vacate an office which he has for- 
feited by a failure to discharge its duties. He is still liable 
to indictment and punishment fer the same or similar of- 
fence, both of mis-feasance and non-feasance. 

2. The jurisdiction. The defendant insists that a Judge 
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’ ProbateZis a judicial officer, and under the Constitution 
can be deprived of his office only by impeachment. The 
answer is, that the Constitution no where declares what per- 
sons are liable to impeachment. On the contrary it does 
provide, Art. 4, $§ 31, 32, that for certain causes therein 
named, both the Judges of all the Courts, and the Clerks of 
the Superior Courts, may be in other ways removed from 
ottice, We are to look not to the Constitution, but to the 
Statute law, to ascertain what persons are liable to impeach- 
ment. 

The first Act under the new Constitution, was passed by 
the Legislature of 1868-’69, Bat. Rev. ch. 58, the 16th sec- 
tion of which enacts, that “Every officer in this State shall 
be liable to impeachment for, (1) corruption or other miscon- 
duct in his official capacity, &c.,” enumeratifg many other 
causes of impeachment. 

This Act literally construed would include not only Judges 
of Probate, but Justices of the Peace, Sheriffs and Constables. 
This was certainly not the intention of the Act. Although 
there is nothing in the Act explanatory ef § 16 above recited, 
it probably has reference to “all officers in this State,” hold- 
ing “State” offices in contradistinction to “County” and local 
offices. But however that may be, we are relieved of all 
dlifticulty in our case by the express provisions of the Act 
under which this action is prosecuted. It specifies the offi- 
cer and the offence, and having been enacted subsequent to 
the Act of 1868-’69, operates as a repeal of any conflicting 
provisions of that Act. 

The action is properly brought as provided in § 366, C. C. 
P. Patterson v. Hubbs, 65 N. C.119. The main question is, 
does a single failure of the Judge ot Probate to keep open 
his office on Monday, as prescribed, forfeit his oftice? The 
Act is precise as well as peremptory ; “they shall open their 
oftices every Monday from 9 a. m. to 4 p. m., for the trans- 
action of probate business ;” “any Clerk, &c., failing to com- 
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ply, &c., shall forfeit his oftice.” By the express terms of the 
Act every failure is a distinct and complete cause of foi- 
feiture ; and such we believe is the intent of the Act. 

The oftice of Judge of Probate was created by the Consti- 
tution of 1868, and the officer is cloched with a very exten- 
sive and responsible jurisdiction over the business affairs of 
society. He has jurisdiction to take proof of deeds, official 
bonds and wills; to grant and revoke letters testamentary 
and of administration ; to appoint and remove guardians of 
lunatics and infants; to bind out apprentices and cancel the 
indentures ; to audit the accounts of executors, administra- 
tors and guardians; and to exercise jurisdiction in many 
other matters prescribed by law. Bat. Rev. ch. 90. 

The office of this important officer is a place of constant 
resort by the citizens of the County, and frequently of more 
distant parts of the State, in the discharge of business re- 
quiring the action and often the speedy and prompt action 
of that officer. In many Counties the Court House is distant 
and not very accessible to those having official business with 
the Judge of Probate. After some years experience, the 
frequent remissness of these officers in their attendance at 
their offices became a serious evil and a public detriment in 
an agricultural population, and particularly to those living 
at a distance, who oftentimes made long journeys to reach 
the County seat, and failing to find the Clerk, returned home 
“with their labor for their pains.” To remedy this public 
inconvenience and loss, the Act in question was passed in 
1871-72. 

The services of every one who seeks.or accepts a public 
office are: due and pledged to the public to the extent and in 
the manner prescribed by law. If the public exacts a strict 
performance of these duties, the officer has no right to com- 
plain. It is the contract. The many are injured by its 
breach, while one only can be benefitted. 

The Act in question is not unreasonable, iv this, that the 
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penalty of the forfeiture of office is annexed to the delin- 
quency of the officer on ene particular day of the week only, 
relieving him from the penalty for his neglect during all the 
other days of the week. The reasonable purpose of the law 
is, that there shall be at least one known and designated day 
in the week, when the public having probate business with 
the Clerk, may know they will find the proper officer at his 
post attending to his duties 

It is unnecessary to discuss whether in reason and even in 
cemmon humanity there should not be other exceptions be- 
sides sickness which would relieve the defendant of the pen- 
alty. We might suggest many examples which ought to be 
added to the exception of sickness, and which the Courts 
might accept as excuses falling within the same principle 
with sickness ; as for instance, a fatal contagion, tire, sick- 
ness and death of wife or child, &c. But no such question 
arises here, for no such excuse is offered. On the contrary 
the defendant was voluntarily absent during the office hours 
of Monday, the 12th of March, in another part of the City in 
attendance upon some public election. He had no business 
there except it might be as a voter, and he had ample time 
both before and after his prescribed office hours in which to 
cast his vote. He did not go to the polls, vote and return 
to his office. He did not intend to return that day, for he 
procured a room at the election precinct and left directions 
at his office in the Court House (the place fixed by law,) 
where he might be found or sent for by those having pro- 
bate business with him. So he might have gone hunting or 
fishing, leaving behind him similar directions. 

The excuse offered is wholly inadmissible and is a plain 
breach, both of the letter and spirit of the law. 

The deputy of the defendant, who himself did not keep 
the office open during the day as prescribed by law, was not 
competent to discharge the duties of the defendant as Judge 
«of Probate, so that the defendant was not actually or poten- 
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tially present that day in his office in the Court House, the 
place designated by law and used by him as the office of the 
Judge of Probate. 

It is insisted upon in behalf of the defendant, that a single 
act of omission does not bring his case within the operation 
of the Act making the offence a forfeiture of office. The 
contrary is the only reasonable construction of the statute. 
“He shall open his oftice every Monday,” and “a failure to 
comply with the last section, shall forfeit his office,” is the 
language of the Act. If a single act is insufficient, how 
many are necessary to work a forfeiture, and by whom and 
how is the number of acts necessary, to be ascertained. 

The rule in civil is the same as in criminal cases, and in 
the latter it is this; “Whenever the law, statutory or com- 
mon, casts on one a duty of a public nature, any neglect of 
the duty, or act done in violation of it, is indictable.” 1 
Bish. Cr. Law, $557. Also see State v. McEntire, 3 Ire 171: 
London v. Headen, 76 N. C. 72. 

A single act of neglect or failure is as much a violation of 
the law, as twenty. See 1 Bish. Cr. Law, § 913. 

There is error. Judgment reversed, and judgment for the 
plaintiff is rendered here upon the special verdict. 


Per CurraAM. Judgment reversed. 
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JOHN G. KING v. ISAAC PORTIS and others. 


Mortgage--Judgment--Execution Sale. 


1, Under the statute (Bat. Rev. ch. 35, § 12,) a mortgage deed conveying 
land which is not registered in the County where the land lies is not 
valid as against creditors or purchasers for value. 


2. A docketed judgment is a lien only upon so much of the real property 
of the defendant as is situated in the County where the same is docketed. 
(C. C. P. § 254.) 

3. Where a purchaser at a sale under a decree of foreclosure, or a purchaser 
at execution sale, obtains a deed for a tract of land lying in two Counties, 
and the mortgage was registered or the judgment docketed only in 
one County; Held, That such deed conveys no title as against cred- 
itors or purchasers for value, to that part of the land lying in the other 
County. 


Crivin Action, for the Possession of Land, tried at Spring 
Term, 1877, of FRANKLIN Superior Court, before Burton, J. 

On the 16th of April, 1866, one Tuomas K. Thomas exe- 
cuted a fee simple deed to a corporation known as the Por- 
tis Gold Mining Company, conveying a tract of land and 
describing it by metes and bounds, and as situated in the 
County of Franklin. The defendants loaned to said Com- 
pany a considerable sum and to secure the payment thereof, 
the Company executed a mortgage conveying said land to 
the defendants. In an action to foreclose this mortgage, a 
commissioner was appointed to sell the land, and on the 7th 
of November, 1870, did sell the same at Louisburg, and L. 
G. Sturgis one of the defendants became the purchaser. The 
purchase money was paid and a deed made to the purchaser, 
describing the land as aforesaid. The defendants also 
claimed title as purchasers at execution sale. At the same 
term of the Court when the above proceeding was had, the 
plaintiff obtained judgment against said Company and 
Thomas K. Thomas, who was a Director of the Company, 
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and its manager. He (Thomas) knowing that a part of said 
tract was situated in Nash County, and acting for aud under 
the authority of the plaintiff, procured a transcript of the 
plaintiff’s judgment to be docketed in Nash County, without 
any notice to the defendants. Execution issued thereon and 
the Sheriff of Nash sold that part of the land lying in his 
County and said Thomas became the purchaser, and assign- 
ed his bid to the plaintiff who obtained a deed from the 
Sheriff. By a survey it was found that 775 acres of this 
tract were in Franklin, and 125 acresin Nash. This action 
was brought to recover the portion lying in Nash, but His 
Honor being of opinion with the defendants gave judgment 
accordingly and the plaintiff appealed. 


Mr. J. J. Davis, for plaintiff. 
Mr. C. M. Cooke, for defendants. 


Farrciotn, J. Both parties claim the land in controver- 
sy under the Portis Gold Mining Company, and it is conce- 
ded that the plaintiff has a good title unless the defendant 
acquired tit'e by prior purchases. 

The first question is whether a mortgage of one tract of 
land described by metes, and bounds and registered in one 
County only—both mortgagor and mortgagee believing the 
whole tract to be-situated in such County—is valid against 
creditors or purchasers, when in fact a part of said tract is 
situated in an adjoining County, about which the controver- 
sy arises. And this question turns upon the construction of 
our Registration Act, Bat. Rev. ch. 35. 

At common law the most ancient and public mode of con- 
veying lana was by feoffment, and this was effectual to pass 
freehold estates only by livery of seizin. The object of this 
ceremony was to give notice of the transfer to the neighbor- 
ing freeholders of the County, and the feoffment and livery 
of one parcel in the name of all the other parcels in the same 
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County of which the feoffor was possessed, were sufficient, 
because the freeholders who might be summoned on the 
jury in the event ot a dispute about title had the same 
notice in regard to the several parcels. If however the lands 
be in different Counties it was necessary to make as many 
liveries as there were Counties, for the reason that if contro- 
versies should arise, there must be as many trials as there 
were Counties, and a jury in one County were no judges of 
the notoriety of a fact in another. Co. Litt. 50, a. 

And so it was in the case of a disseizin. If the disseizee 
should resort to his writ and the lands lie in different Coun- 
ties, there must be several actions and consequently several 
entries, which would not be necessary if the several parcels 
were in the same County. Co. Litt. 252, b. 

At a later period the Enrolment and Registration Acts 
were passed us a more convenient method of giving notoriety 
to transfers of real property. Deeds and mortgages are valid 
inter partes without registration. But our Act, § 12, ex- 
pressly declares that no mortgage deed shall be valid to pass 
any property as against creditors or purchasers fora valuable 
consideration, but from the registration thereof “in the 
County where the land lieth.” It is plain, therefore, that 
the mortgage was inoperative beyond the limits of the 
County in which it was registered as against the plaintiff 

The defendant also claims title as purchaser at a Sheriff's 
sale made in the same County in which the mortgage was 
registered, under a fi. fa. issued upon a judgment docketed in 
the same County. We do not see how this gave him title 
to land in the adjoining County. Under our former system 
he could not have obtained title or a lien upon such land 
without an actual levy,and a docketed judgment ‘shall be a 
lien on real property in the County where the,same is dock- 
eted.” C.C. P. § 254. 

We are therefore of opinion that neither the mortgage nor 
the judgment was of any effect as against the plaintiff be- 
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yond the County in which they were recorded, and we do 
not see how the Sheriff of one County can sell land in another 
except in special cases provided for by statute. The fact 
that the land in dispute is a part of the same tract as that 
purchased by the defendant and described by the same in- 
strument by metes and bounds can make no difference. The 
lien acquired is limited as above stated. 

There is error. 

We are unable to enter judgment for the plaintiff in this 
Court because we have no description of the land sued for, 
nor any means of identifying the same, which probably re- 
sults from the fact that there is no copy of the complaint 
filed with the record. 


Per CuRIAM. Judgment reversed. 





*C. C. BARNES and others v. W. B. FORT and others. 
Practice--Evidence--New Trial. 


Where the Court below is requested to charge the jury that there is no 
evidence to support a certain allegation, and **the case’? does not set 
out all the evidence so as to enable this Court to decide the question, a 
new trial will be ordered. : 


Civit Action tried at January Term, 1877, of WAyNE Su- 
perior Court, before Seymour, J. 

This action was instituted to establish a parol trust and 
to recover the rents and profits of certain lands mentioned in 





*FAIRCLOTH, J, having been of counsel in the Court below, did not 
sit on the hearing of this case. 
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the pleadings, but as a new trial has been ordered upon the 

ground that the case does not set out all the evidence touch- 

ing the controversy, a statement of the facts is unnecessary. 
Judgment for the plaintiffs. Appeal by the defendants. 


Mr. W. N. H. Smith, for plaintiffs, 
Messrs. H. F. Grainger, S. W. Isler and F. A. Woodard, 
for defendants. 


Pearson, C. J. Upon a demurrer to evidence, “the case ” 
as a matter of course sets out all of the evidence, because 
otherwise the Court cannot decide the question. 

So when counsel move the Court to instruct the jury that 
there is no evidence to support a certain allegation, which 
is refused and an appeal is taken, we had supposed it to be 
a matter of course, that the case would set out all of the evi- 
dence which the Judge thonght tended to prove the allega- 
tion, so as to put it in the power of this Court to decide the 
question. 

Here the statement of the case shows that the counsel of 
the defendants moved the Court to instruct the jury, that 
there was no evidence to support the allegation of a parol 
trust, or of any consideration to support it, (and he might 
have added) or of any inducement to make it. 

The statement of the case, which is settled by the Judge, curtly 
cuts off the motion by setting out, “there was evidence of 
the parol trust, &c.”; so the counsel for defendants says- 
“there is no evidence,” and the Judge says “there is evi, 
dence.” Ilow is this Court to decide? Reductio ad absur- 
dum. 

Upon consultation it was a question; shall we require the 
Judge by certiorari or other writ to amend “the case settled 
by him ” or shall we order a new trial? We decided on the 
latter course and were influenced in some measure by the 
fact, that the Judge and the jury in a mere matter of ac 
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count of rents and profits differ from $6800 to $3000, and for 
the further reason, that because of the vagueness of the com- 
plaint in respect to the alleged parol trust, we are not able 
to see what was the consideration or the inducement for 
Coley and Sauls to pay $4200, and let Mrs. Barnes and her 
children live on the land, until after supporting the whole 
family the products of the land should be equal to $4200 
with interest, which amount these charitable gentlemen 
have paid out in cash, plus $6800 as the jury find, $3000 as 
the Judge says. 











The allegation is imputable, and as the case cannot be dis- 
posed of without a statement of the evidence, a new trial is 
ordered. 


Per CuRIAM. Venire de novo. 


GEORGE W. CANSLER, Administrator. and others v. WILLIAM W. 
COBB and wife. 


Deed-- Fraud --Practice--New Trial. 


1. Where A made a deed to his daughter, in consideration of services: 
rendered and to be rendered in attending upon him ,in his old age, 
with intent to defraud his creditors, the deed is void even although 
the daughter had no knowledge of sugh fraudulent intent. 

2. If there is a discrepancy between the ‘“‘record”’ and * the statement 
of the case”’ sent by appeal to this Court, the record must govern. 
And if the discrepancy is a material one, a new trial will be ordered. 

(Observations of THE CHIEF JUSTICE upon actual and constructive intent 
to defraud creditors.) 


SpeciAL PRocEEDING, commenced in the Probate Court of 
Lincoln County and removed to and tried at Fall Term, 1876, 
of CatawBa Superior Court, before Buxton, J. 
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for The plaintiffs, creditors, filed a petition to sell the land of 
m- ; Henry Cansler, the intestate, for assets to pay debts. The 
dle defendants who were in possession of the land filed an an- 
for swer claiming title under a deed from Henry Cansler to his 
er daughter, the feme defendant dated the 19th of March, 1869, 
le the consideration expressed therein being $3,000, and the 
00 quantity of land conveyed being estimated at 236 acres. 
en The intestate was greatly involved and had caused his home- 
as stead to be laid off upon this tract of land, and in said deed 

the homestead was excepted. It was alleged that he was 
is- not only largely indebted but totally insolvent when he made 
is the deed. The defendants alleged that he owned consider- 


able property, and that if his other lands which had been 
sold under execution after the date of said deed, had brought 
a fair price, the proceeds would have been amply suflicient 
to pay his debts; that the consideration of said deed was 
services rendered by his daughter, the feme defendant, and 
fully equal to the value of the land conveyed, and that the 
deed itself was a bona fide conveyance without any fraudu- 
r. '  Jent knowledge or purpose on the part of the defendants ; 
that previous to the death of his wife in 1806, the intestate 
became so seriously afflicted with paralysis as to render his 
condition helpless, and that constant attention was rendered 
him by his daughter before and after her marriage, and 
that she nursed him until he died on the 20th of February, 
1875, at the age of 75 years. 
The plaintiff, George W. son of Ilenry Cansler, was ex- 
t amined by the defendants, and testified as to the helpless 
condition of his father and the services rendered by his sis- 
ter as alleged by defendants ; and also that the intestate in- 
formed him in 1866, that he had made an agreement with 
his daughter, that if she would attend to him the balance of 
his life he would give her his home plantation for her ser- 
vices. The deed was drawn up by a confidential friend and 
the $3000 inserted by the direction of Henry Cansler on the 
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idea that a money consideration must be stated in a deed. 
Various estimates were placed by the witnesses upon the 
services rendered by the daughter, and upon the value of 
the land encumbered with the homestead. 

Under the instructions of His Honor, which are suffi- 
ciently set out by Tue Cuter Justice in delivering the opin- 
ion, the jury found “that the feme defendant had paid a fair 
price for the land and did not intend to defraud her father’s 
creditors, although he did.” Judgment for defendants. 
Appeal by plaintiffs, 





























Messrs. W. N. H. Smith and G. N. Folk, tor plaintitts, 
Mr. M. L. McCorkle, for defendants. 


Pearson, C. J. “Hard cases are the quicksands of the law.” 

If the grantor had died soon after the execution of the 
deed, the price would have been inadequate ; but as he hap- 
pened to live several years after the execution of the deed, 
the price paid by the grantee was a full one, and it seems 
hard that she should lose the land as she had paid a full 
price for it. Considerations of this nature ought not to be 
allowed to affect the right of the parties. So the case must 
be determined upon legal principles. 

The grantor being greatly in debt after having his home- 
stead and personal property exemptions assigned, was mind- 
ed to make further provision fer his own ease and .comfort 
at the expense of his creditors, by conveying to the grantee 
the residue of his real estate in consideration of her services 
in waiting upon and attending to him. Beyond all ques- 
tion, the grantor made this deed with an intent to defraud 
his creditors, and the jury so find. 

When the grantor executes the deed with an intent to de- 
fraud his creditors, the grantee can only protect his title by 
averring that he is a purchaser for valuable consideration 
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without notice of the fraudulent intent on the part of the 
grantor. Bat. Rev. ch. 50, § 4. 

The case as settled by His Honor sets out, that His Honor 
charged, “that if the services rendered by the daughter after 
she arrived at age were fully adequate to the value of the 
land, then in respect to these services she was to be regarded 
in the light of both creditor and purchaser, and the deed 
would be valid in the absence of any actual intent (on the 
part of the daughter) to defraud his creditors.” His Honor 
added ; “Ifa fair price was paid, it would require a fraudu- 
lent intent in both the grantor and the grantee to avoid the 
deed.” 

The case also sets out, “upon these instructions the jury 
found in response to the issue submitted, that the feme de- 
feridant had paid a fair price for the land and did not intend 
to defraud her father’s creditors, although he did.” 

These instructions and the finding of the jury show that 
the case was not made to turn upon its merits, but upon a 
point very favorable to the feme defendant. No one could 
suppose that she intended to defraud her father’s creditors. 
Her purpose was to acquire title to the land in consideration 
of the services she had rendered, and was bound afterwards 
to render, in waiting on and attending to him until his 
death. But the fact that she did not intend to defraud her 
father’s creditors is not enough to support the deed in spite 
of the fraudulent intent on the part of her father. If she 
had notice of his fraudulent intent, that avoids the deed for 
it makes her particeps criminis ; and “the deed would not be 
valid in the absence of any actual intent (on the part of the 
daughter) to defraud his creditors ;” the word actual being 
used to exclude constructive intent implied from the fact of 
notice, and whether used with that intent or not, it certainly 
was calculated to mislead the jury. 

A says to B, “I find I owe more than I can pay. My ob- 
ject is to get money and go to Texas. You can have my 
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land for a fair price in cash.” B agrees to buy the land and 
pays the money. The creditors can take the land from B 
on the ground that although he purchased at a fair price yet 
he had notice True, B had no actual intent to defraud the 
creditors of A. His purpose was to buy the land. Still he 
had notice that the intent of A was to defraud creditors, 
and such notice fixes on him a constructive intent. But for 
his aid, A would not have been able to dispose of his land 
and leave the country. This is familiar doctrine and is ap- 
plicable to our case although such instances are of rare oe- 




























currence. 
* The proposition that a man, who owes more than he can 
pay, can provide a support for himself for the balance of his 
life by conveying his land in consideration that the grantee 
will furnish such support and thus defy his creditors, will 
not bear a statement. The peculiar circumstances of this 
case—the grantor a helpless old man, the grantee his daugh- 
ter who alone can nurse him, and that she performed the 
services with faithfulness—do not take the case out of the 
operation of the principle, although it makes the application 
more difficult in practice by reason of the sympathy whielk 
it is calculated to excite. 
Upon looking over the record we are embarrassed by a 
. discrepaney between the issue there set out, and the issue 
set out in the statement of the case. 

The record ; Issue No. 5. “If his purpose was to delay, 
hinder and defraud his creditors, did his daughter know of 
that purpose? Ans, She did not.” 

Statement of case; “Upon these instructions the jury found 
in response to the issue submitted, that the feme defendant 
had paid a fair price for the land and did not intend to de- 
fraud her father’s creditors, although he did.” 

The rule in such cases is that the record governs, bat 
when the discrepancy is a material one, it results in. a new 
‘trial because it shows that either the Judge or the jury or 
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both, did not understand the case. If His Honor thought 
that an actual intent onthe part of the daughter to defraud 
her father’s creditors, and notice merely that such was his 
intent, are identical propositions, he was under a grave mis- 
take as we have seen, and his charge was calculated to mis- 


lead. 

It will be noted that the feme defendant does not im her 
answer deny that she had notice that her father was greatly 
in debt, and that his object was to take care of himself at 
the expense of his creditors. It is set out in the deed that 
her father had had his homestead assigned ; so she knew 
that much, and she also knew that $3000 was certainly set 
out as the consideration paid by her, when in truth it was 
her services rendered and to be rendered. 

Upon the next trial all of these facts and surroundings 
will be duly considered. New trial ordered. 


Per Curiam. Venire de novo. 


THOMAS W. SPARROW vy. THE TRUSTEES OF DAVIDSON 
COLLEGE, 


Service of Summons --Notice-- Appeal. 


1. Service of a summons is notice of an action and the defendant is hound 
to take notice of the judgment therein if one be taken against him. 

2. Where a defendant appealed from the judgment of a Justice of the 
Peace upon the ground that the only notice he had of the action was 
the service of the summons ; J/eld, That the appeal was properly dis- 
missed. 

3. The word “or” in Bat. Rev. ch. 63, § 54, should be read ‘‘ and.”’ 

(McDaniel v. Watkins, 76 N. C., 399, cited and approved.) 


Morion to dismiss an Appeal from a Justice’s Court, heard 
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at Spring Term. 1877, of MecKLeNBURG Superior Court, before 
Cloud, J. 

In 1876, the plaintiff brought an action against the de- 
fendant before a Justice of the Peace. The summons was 
returned “executed,” and judgment rendered in favor of 
plaintiff. No execution was issued upon the judgment. 
The defendant failed to appeal for a considerable time after 
the ten days which elapsed after the rendition of judgment. 
The defendant did not appear at the trial, and had no notice 
of the judgment except in so far as the service of the sum- 
mons may betreated as notice. The defendant craved an 
appeal within fifteen days after receiving notice, and in less 
than ten days thereatter, gave the proper notice of appeal, 
and an undertaking. The motion of the plaintiff to dismiss 
the appeal was allowed by His Honor and the defendant ap- 
pealed. 





Messrs. Shipp & Bailey, for plaintiff. 
Mr. A. Burwell, tor defendant. 


Ropmay, J. The word “or” in ch. 63, § 54, of Bat. Rev, 
evidently should be read “and.” It is probably a mere mis- 
print. Ifa defendant be personally served with a Justice's 
warrant he has notice of the action and is bound to take 
notice of the judgment if one be taken against him. Jl- 
Daniel v. Watkins, 76 N. C. 399, is therefore in point. 


Per Curiam. Judgment affirmed. 
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re 
DREWRY MORGAN vy. W. E. SMITH. 
le- ; : ; 
a Master and Servant--Seduction from Service-- Action for Damages-- 
Evidence. 
of 
at. 1. To furnish persons with the means of leaving the premises of another 
er is not a seduction, nothing further appearing. 
nt. 2. The employment by A of the servant of B, A being ignorant that the 
ce servant is in the employment of B, is not an unlawful seduction. 
m- 8. To enable the plaintiff to recover in an action for damages for enticing 
an a servant from his employment, he must show that the defendant acted 
; maliciously, not in the sense of actual ill-will to the plaintiff, but in the 
on sense of an act done to the apparent damage of another without legal 
al, excuse. 
ISS 4. On the trial of an action, if either party desires fuller or more specific 
p- instructions than the Court has given, it is his duty to ask for them. 
‘Haskins v. Royster, 7 N. C. 601, cited and approved.) 
CrviL Action for Damages tried at Spring Term, 1877, of 
Stan.ey Superior Court, before McKoy, J. 

It was alleged that James, John and Henry Baker, (minors) 
v were in the employment of the plaintiff by virtue of a con- 
‘Se tract with their mother, and that the defendant had seduced 
3 them from the service of the plaintiff. Issues were submit- 
ce ted upon the evidence, and the jury found ; 
Ie 1. That the plaintiff did contract for the service of said 


minors. 

2. They were not seduced from the service of the plaintiff 
while the plaintiff was entitled to their services. 

8. The plaintiff is not entitled to damages. 

The instructions asked for by the plaintiff and refused by 
His Honor are stated by Mr. Justice Ropman in delivering 
the opinion of this Court. Verdict and judgment for de- 
fendant. Appeal by plaintiff. 
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Messrs. Battle & Mordecai, for plaintiff. 
Messrs. J. W. Hinsdale and S. J. Pemberton, for defendant. 





Ropman, J. The plaintiff requested His Honor to charge 
the jury; “1. If they were satisfied from the proof that the 
defendant assisted Jane Baker and her sons to leave the 
premises of plaintiff, by furnishing them with his wagon anil 
horses and going with it, it wasa seduction of the two boys, 
James and Henry, from his service.” 

2. *That the employment ot John Baker while in the 
service of plaintiff in virtue of the contract with his mother, 
was equivalent to the seduction of said John from his 
service.” 

The first instruction prayed for was evidently incorrect. 
To furnish persons with the means of leaving the premises 
of another, is not, without more,a seduction from service. For 
aught that appears, they may have been tenants whose terms 
had expired. or whose removal was otherwise lawful. 
Neither will the employment by one person of the servant 
of another, be an unlawful seduction, unless the second em- 
ployer knows that the servant is in the service of the first. 

For the last reason the second instruction prayed for was 
also incorrect. Both were rightly refused. 

To enable a plaintiff to recover in an action like the pres- 
ent, he must show that the defendant acted maliciously, not 

_ in the sense of actual ill will to the plaintiff, but in the sense 
of an act done to the apparent damage of another without 
legal excuse. There can be ne malice and no apparent 
damage unless defendant knows of the existence of the rela- 
tion of sérvice. Haskins v. Royster, 70 N. C. 601 

The charge which the Judge gave to the jury is admitted 
to be unexceptionable so far as it goes. The plaintiff how- 
ever in this Court excepts to it, in that, it did not go far 
enough, and that the Judge omitted to tell the jury that the 

fact that defendant took the boys from the plaintift’s planta- 
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tion was some evidence that he knew that they were in the 
service of the plaintiff. It was not in evidence that the boys 
avere at work for plaintiff when defendant aided them to re- 
move, or that they ever had been, but merely that they were 
at work on plaintiff's plantation. Whether upon this the 
Judge. could properly have instructed the jury as it is now 
said that he ought to have done, we will not inquire. At 
the utmost he could only have said that there was some evi- 
dlence of the scienter, and that, he substantially did, by leav- 
ing that question to the jury. In addition to this, it was the 
4luty of the plaintiff if he desired fuller or more specific 
instructions to have asked for them. It has been repeatedly 
held that it is not error in a Judge to omit to charge upon a 
point on which he is not requested to charge. If a contrary 
rule should prevail, and a party could get a new trial whenever 
upon a critical subsequent examination of a Judge’s charge - 
hé could detect some point omitted or not fully treated, 
<harges must be unnecessarily long, and even then few ver- 
dlicts would stand. 
There is no error. 


PER CurRIAM. Judgment affirmed. 
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DEMPSEY BROWN v. VALENTINE HOOVER. 


Practice-- Mortgage-- Foreclosure -- Jurisdiction. 






1. Where, in an action to foreclose a mortgage executed by the defendant 
in 1861, it appeared that the defendant had obtained a discharge in 
Bankruptcy in 1873, and that the mortgaged premises had been allotted 
to him as a homestead by proceedings in the Bankrupt Court; Held, 
That the plaintiff was entitled to a decree of foreclosure. 









2. In such case, the action was properly instituted in the State Court. 




























Civit Action, tried at Spring Term, 1877, of Davipson 
Superior Court, before Kerr, J. 

At the request of the defendant, the plaintiff and one 
Charles Hoover became sureties on a bond given by the de- 
fendant to one Mendenhall on the 19th of December, 1860, 
for the sum of $700, and to indemnify his sureties from all 
loss, the defendant executed to them a mortgage on a tract 
of land, dated the 15th of February, 1861. Shortly after 
the war Mendenhall brought suit on the bond against the 
principal and sureties and recovered judgment. Execution 
issued and the plaintiff was compelled to pay, and did pay 
$452.45 of said judgment. On the 22d of April, 1873, the 
defendant filed his petition in bankruptcy, but did not men- 
tion the name of this plaintiff in the list of his creditors, ex- 
cept as one of the parties defendant in the said judgment 
recovered by Mendenhall, not having had notice of any pay- 
ment by plaintiff on said judgment. His discharge in bank- 
ruptey was obtained on the 5th of July, 1873. The plain- 
tiffs claim was not proved in the Bankrupt Court, and the 
land conveyed in the mortgage was assigned to the defend- 
ant as a homestead, under the proceedings in bankruptcy. 
By this action, which was commenced on the 5th day of 
October, 1875, the plaintiff seeks to have the land subjected 
to the payment of his debt, in accordance with the terms of 
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said mortgage deed. During the pendency of this action 
and after the pleadings were filed, the plaintiff upon petition 
to the District Court of the United States obtained leave to 
proceed in the State Court. Upon these facts, His Honor was 
of opinion with the plaintiff, and gave judgment that the 
mortgaged premises be sold and the proceeds applied to the 
debt ef plaintiff. From which judgment the defendant ap- 
pealed. 


Mr. John A. Gilmer, for plaintiff. 
Messrs. M. H. Pinnix and F. C. Robbins, for defendant. 


Reape, J. Upon the facts agreed the judgment of the 
Court below was clearly right. 

The lien created by the mortgage of 1861 was valid as 
against the defendant’s claim of homestead. And it was al- 
so valid as against the creditors of the defendant and his as- 
signee in bankruptcy. 

Whether the plaintiff should have sought his rights 
through the United States or the State Courts, is of small 
moment to the defendant. We are of the opinion however, 
that this procedure in the State Court was right. 

There is no error. This will be certified. 


Per CurIAM. Judgment affirmed. 
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JOHN G. JONES, Administrator, v. JOHN B. HEMPHILL and others. 


Special Proceeding-- Practice --Issues. 


1. Where, in a Special Proceeding to make real estate assets instituted 
before a Superior Court Clerk, there was a demurrer filed to the com- 
plaint ; Held, That the issue of law thereby raised should be certified 
to the Judge at Chambers; Held further, That it was error in the 
Judge after overruling the demurrer to direct that an order issue to the 
plaintiff to sell the land. 


2. In such case the decision of the Judge should be transmitted to the 
Clerk, with leave for the defendant to answer be ore the Clerk, if so 
advised. 

3. In a Special Proceeding, if the answer of the defendant raises an issue 
of ‘fact, the Clerk should transfer a copy of the pleadings to the civil 
issue docket for.trial at term time: if it raises issues of law and fact, 
a similar transfer should be made, the issues of fact to be tried before 
a jury and the issues of law to be eliminated by the Judge and decided 
by him at the same time. 

4. Upon the determination of the issues, if the result makes it necessary, 
a procedendo should issue to the Probate Court. 


(McBryde vy. Patterson, 75 N C, 473, cited and approved.) 


SpeciaL ProceEpING commenced in the Probate Court 
and, upon issues of law raised by the pleadings, transferred 
to and heard at Spring Term, 1877, of PERson Superior 
Court, before Cox, J. : 

The purpose of the proceeding was to subject the land of 
the plantiff’s intestate to the payment of his debts. The 
defendants filed a demurrer which His Honor overruled, and 
gave judgment that an order issue to the plaintiff to sell 
the land. From which the defendants appealed. 


No counsel for plaintiff. 
Mr. W. N. H. Smith, for defendants. 
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Farrctotu, J. When an executor or administrator ap- 
plies to the Clerk of the Superior Court for license to sell 
land for assets, and an issue of law or fact is joined between 
the parties, the course of procedure shall be as prescribed in 
other special proceedings. Bat. Rev. ch. 45, § 65. 

When an issue of law shall be joined on the pleadings 
before the Cierk, he shall send a copy of the record to the 
Judge of the Court by mail or otherwise for hearing and de- 
cision by him. who shall transmit -his decision in writing to 
to the Clerk of the Court, and the parties on notice may 
proceed thereafter according to law. C. C. P. §§ 111, 113. 

These provisions govern this case The case was not prop- 
erly transferred to the docket for trialsat term time, but 
was before the Judge at Chambers. The demurrer was pro- 
perly overruled, but His Honor had no authority to grant 
the plaintiff license to sell the land for assets He should 
have transmitted his decision to the Clerk with leave to the 
defendant to answer before the Clerk if Ne chose to do so. 
Nothing was before the Judge for decision except the issue 
of law raised by the pleadings, and this did not give him 
jurisdiction of the action for any other purpose. If the de- 
fendant declines to answer before the Clerk then the plaintiff 
may proceed according to law. If he does answer and there- 
by raises an issue of fact, the Clerk will transfer a copy of 
the pleadings to the civil issue docket for trial at term time ; 
and if the answer shall raise an issue of fact and an issue of 
law also, the Clerk will transfer a similar copy to the tgial 
docket, and the issues of fact will be tried before a jury, and 
the Judge will eliminate the questions of law and decide 
them at the same time. When the issues are thus disposed 
of, the Superior Court will, if the result of the proceedings 
make it necessary to sell the land, issue an order of proce- 
dendo to the Judge of the Probate Court. MeBryde v. Pat- 
terson, 73 N. C. 478. 

We have no express statutory direction in these several 
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particulars, but the mode here prescribed will answer a bet- 
ter purpose than to split the case when both issues of fact 
and law are presented by the pleadings, and in this way a 
complete record of the proceedings will in the end be re- 
tained in the Probate Court which has original jurisdiction 
of the subject. 

When the answer is filed, the various questions discussed 
before us concerning the disposition of the personalty by the 
administrator, the insufticiency of the complaint, &c., will 
probably be in order, They are not so now. 

There is no error in overruling the demurrer. Let this 
opinion be certified to the end that the case be remanded to 
the Clerk of the Superior Court for further proceedings. 

Each party will pay his own costs in this Court. 


Per CurRIAM. Judgment accordingly. 


H F BRANDON, Administrator, v. R. C. PHELPS and others. 


Special Proceeding--Settlement of Estate--Purchase from Heir-- 
Practice. 


1. An estate, up‘ n which original letters of administration were issued 
prior to July Ist, 186), and administration d. b. n. granted after that 
date, is to be dealt with and settled according to the law as it existed 
prior to that date. 

2. In such case, where the heir-at-law conveyed to A the land of the in- 
testate, more than two years after the original letters of administration 
were issued; Held, That the purchaser obtained a good title whether 
or not he had notice of unpaid debts. 


3. In a Special Proceeding where no issue of fact is raised by the plead- 
ings, it is improper to transfer the case to the trial docket. A copy of 
the pleadings should be sent to the Judge at Chambers for his hearing 
and decision. 


(Jones v. Hemphill, ante 42, cited and approved.) 
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SpecitaL Proceepine, heard at Spring Term, 1877, of Cas- 
WELL Superior Court, before Cox, J. 

The plaintiti’s intestate, Thomas L. Gatewood, died in 
1855, and Wiley Jones was appointed his administrator, and 
upon his death, the defendant was appointed administrator 
d. 6. n. and qualitied as such in 1876. He then filed a peti- 
tion in the Probate Court of said County to sell the real es- 
tate of his intestate for assets to pay debts, and upon the is- 
sues raised in the answer of defendants, the case was trans- 
ferred to the Superior Court for trial. Mary C. Ball, one of 
the heirs at law of the said intestate, upon whom his real 
estate had descended, sold a portion thereof to her co-de-. 
fendant, Phelps, in the year 1871, and the deed conveying 
the land to Phelps was admitted in evidence. ‘The defend- 
ants’ counsel insisted that there was no issue of fact to be 
tried by a jury, but that the case was governed by Rev. 
Code, ch. 46, § 61. His Honor reserving the question of law, 
submitted the case to the jury, who found that Phelps at 
the time of his purchase from Mrs. Ball had notice of the 
outstanding debts against the estate of plaintifi’s intestate. 
Upon the question reserved, it was insisted by the defendants, 
counsel, that it being admitted two years had expired after 
the letters of administration issued upon said estate, the 
said sale-was not void, even if the purchaser, Phelps, had 
notice of the outstanding debts. His Honor being of a con- 
trary opinion gave judgment that the administrator have 
license to sell the land, to the end that the debts of his in- 
testate may be paid. From which judgment the defendant 
Phelps appealed. 


Mr. W. N. H. Smith, for plaintitt. 
Messrs. Graham & Graham and Walter Clarke, for defend- 
ant, 


FarrcLotu, J. Original letters of administration were 
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granted in January, 1855. Letters of administration de bonis 
non on the same estate were granted to the plaintiff in 1876, 
and the heir at law in 1871, sold and conveyed to the de- 
fendant some of the real estate of which plaintiff's intestate 
died seized. 

The plaintiff now applies for a license to sell said real 
estate for assets to pay debts of his intestate still outstand- 
ing. It is properly conceded that if the sale had been made 
more than two years after the original letters were granted 
and before the Act of 1868-’69, ch. 113, the purchaser, the 
defendant, would have acquired an absolute title as against 
creditors, but the plaintiff insists that by virtue of said Act, 
§ 105, he has the right to sell, inasmuch as defendant Phelps 
purchased with notice that said debts were still unpaid. 

His Honor sustained this view and in doing so we think 
he committed error. If said Act had made it a doubtful 
question, the subsequent Acts, (Bat. Rev. ch. 45, $$ 58, 101, 
and the Act of 1872'-73, ch. 179,) removed every shadow of 
doubt by expressly declaring that cases like the present shall 
be dealt with, administered, closed up and settled according 
to the law as it existed just prior to July the Ist, 1869, ac- 
cording to which the purchaser acquired a good title with 
or without notice of unpaid debts; provided his purchase 
was more than two years after original letters were issued. 

As notice was immaterial it was unnecessary to submit 
such an issue to the jury, and as no issue of fact was raised 
by the pleadings, the case was improperly transferred to the: 
trial docket. A copy of the record should have been sent- 
to the Judge at Chambers for his hearing and decision, and 
thereafter be transmitted by him to the Probate Court for 
further proceedings. See Jones v. Hemphill, ante 42. 

There is error. 


Per Curiam. Judgment reversed. 
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WILSON & SHOBER v. THE BANK UF LEXINGTON and others. 


Practice-- Motion--Parties to Action. 


1. Where a controversy between parties to an action has been determined 
and the same is evidenced by appropriate entries on the docket, a mo- 
tion of a third party to be made party plaintiif is not an apt time and 
should not be allowed. 


2. This rule applies to an action against a bank, brought by a holder of 
its bills, in behalf of himself and all others who should make them- 
selves parties plaintiff. 


MorIon in the cause, heard at Fall Term, 1876, of GuIL- 
FoRD Superior Court, before Kerr, J. 

The plaintiffs brought this action in behalf of themselves 
and all other bill holders of the Bank of Lexington, (bills 
payable at the Bank of Graham,) who would come in and 
contribute to the expenses of the suit. The complaint was 
filed at Spring Term, 1873, and the defendants demurred. 
Upon hearing the demurrer the Court ruled in favor of de- 
fendants, and upon appeal to the Supreme Court, the judg- 
ment was reversed and cause remanded. No answer was 
ever filed by defendants, and the plaintiffs having been sat- 
isfied for their cause of action on the 9th of February, 1876, 
paid the costs to the Clerk who entered on the civil issue 
docket, as an entry in this action, “costs paid.” 

The case still appeared on the docket at Spring Term, 
1876 and Fall Term, 1876. On the 21st of June, 1876, the 
plaintiffs, knowing at that time that the counsel of W. A. 
Williams, Cashier of the Bank of Charlotte, and Cyrus P. 
Mendenhall were preparing to present their petition to be 
made parties plaintiff, filed a retraxit in this action in the 
Clerk’s office, submitting to nonsuit and dismissing the ac- 
tion ; and in about thirty minutes thereafter, said Williams 
and Mendenhall through their counsel did present their pe- 
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titions to His Honor at Chambers, asking to be made par- 
ties plaintiff. And it appearing that they were creditors of 
defendant, the Court allowed the motion. Upon call of the 
case at Fall Term, 1876, the defendants insisted that the 
action had been ended and was improperly on the docket. 
His Honor refused to dismiss the case, but held that said 
Williams and Mendenhall as parties plaintiff might take 
further proceedings in the action as creditors of the defend- 
ants, from which ruling the defendants appealed. 


Mr. J. T. Morehead, for plaintitfts. 
Messrs. Dillard §& Gilmer and Gray § Stamps, tor defend- 
ants. 


Pearson, C. J. The plaintiffs having been satisfied for 
their cause of action on the 9th of February, 1876, paid the 
costs of this action into the Clerksoffice, who entered on the 
civil issue docket as an entry in this action, “costs paid.” 
The case was then at an end, for there was no longer any 
matter of controversy between the parties, and it was the 
duty of the plaintiffs to have directed the Clerk to enter on 
his docket, “action compromised,” “dismissed,” “retraxit,” 
“nonsuit,” or any other appropriate entry to put the case off 
the docket. 

This entry could have been made without any order of 
the Court,.and as a mere matter of course, to show that the 
action was at an end, The plaintiffs having neglected to 
have the entry made on the 9th of February, bad the same 
right to have it done on the 21st of June, 1876. 

The counsel of Williams and Mendenhall concede that 
this would be so in an ordinary action, but they insist that 
this action stands on a different footing because it was 
brought as much in behalf of the other “bill holders ” as of 
Wilson & Shober ; and they take the ground that Wilson & 
Shober had no right to compromise and dismiss the action, 
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and at all events they had no right to do soafter notice that 
Williams and Mendenhall were taking steps to make them- 
selves parties plaintiff. Wilson & Shober at the commence- 
ment of the action invited the other bill holders to join them 
and come in for a share of the money and contribute to the 
expenses of the suit. Williams and Mendenhall and the 
other bill holders stood aloof and allowed Wilson & Shober 
alone te carry a doubtful and expensive action through the 
Superior and Supreme Courts. If after obtaining an expres- 
sion of opinion favorable to their rights, they saw proper to 
compromise, and agreed to pay the costs and dismiss the ac- 
tion on being paid what they claimed, it is not perceived on 
what ground Williams and Mendenhall could object to it. 
They had not accepted the proposal of Wilson & Shober to 
make it a common cause, nor were they out of pocket one 
cent. So Wilson & Shober were under no obligation to them, 
and it would have been with an ill grace and “looked mean ” 
for them to have attempted to put any difficulties in the 
way of Wilson & Shober’s right to end the case and make 
such arrangements for that purpose as they saw proper. The 
counsel feeling. the pressure of these considerations fell back 
on the position, that Wilsen & Shober, after notice that 
Williams and Mendenhall were hurrying up hasty proceed- 
ings in order to join them in the fight, were not warranted 
in having a formal “retraxit ” or dismission of the case en- 
tered on the docket. The reply is, the fight was over, the 


' defendants had surrendered, terms of surrender-agreed on 


and carried into execution, with the exception that “a mat- 
ter of course entry ” had not been made on the docket. 

The question is, did the fact that Wilson & Shober had 
notice that Williams and Mendenhall intended, and 
were taking the necessary steps to make themselves plain- 
tiffs, have the legal effect of impairing the right of Wilson 
& Shober to carry out the arrangement which they had made 
with the defendants, by directing the Clerk to make an 
4 
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entry which was a mere matter of course? We think His 
Honor erred in the view that he took of the matter, and that 
the petition of Williams and Mendenhall ought to have beer 
; dismissed, so as to give effect to the arrangement of Wilson 
& Shober made with the defendants in the action. This 
will be certified, &c. 








Per CuRIAM. Judgment reversed. 























DAVID McNEILL. 





H. C. AVERA v. 





Note--Rent of Land--Crop Raised Thereon--Application Thereof 


1, Where the defendant is indebted on a note (which comes to plaintift 
by assignment) for the rent of land, and cotton raised thereon by the 
defendant is taken by the plaintiff into his possession upon whatsoever 
pretext, the law applies the same to the satisfaction of the rent note. 


2. The fact that defendant told the plaintiff, ‘“ Youmoved it (the cotton) 
without any consent and you may do what you please with it,’ does not 
constitute a waiver of such application, so as to enable plaintiff to ap- 
ply the proceeds to other indebtedness of the defenuant. 


\—— 


CrviL Action, tried at Spring Term, 1877, of Haryerr 
Superior Court, before MeKoy, J. 

This was an appeal froma Justice's judgment, and the ac- 
tion was founded upon a note of which the following is a 
copy: 

“On or before February 15th, 1876, we or either of us: 
promise to pay K. Murchison, Guardian of M. V. McNeill, 
one hundred and eighty-three dollars, for rent of the land 
on the east side of the Cape Fear River with the exceptiow 
ot the piece bid off by Miss G.” 


(signed) Davin McNett, [seal J” 
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This note was assigned by endorsement of the payee to 
the plaintiff. 

The defendant set up a counter-claim for work and labor 
in clearing a portion of the rented land, and for cotton of 
which the plaintiff had received the benefit, and the plain- 
tiff replied with an account against the defendant. 

The plaintiff testitied, that he informed the defendant that 
he had bought the said note, and that thereafter the de- 
feadant borrowed his wagon to haul the cotton to a gin ; at- 
ter the cotton was ginned and baled, the plaintiff hauled it 
(uwo bales) to his storehouse, without the consent or direc- 
tion of defendant. That he informed the defeudant, where 
it was, and requested him to sell the cotton and pay the 
note; that subsequently he asked the de‘endant what he 
should do wiih the cotton, and the defendant, in an angry 
manuer, replied “you moved it without my consent and you 
may do what you please with it;” that plaintiff sold the 
cotton and applied the proceeds to the payment of an ac- 
count against the defendant, and credited the balance on 
said note, to-wit ; “Cr. by balance in cotton, $18.89.” 

It was in evidence that said cotton was raised on the 
rented land. 

The testimony of the defendant was not in conflict with 
that of the plaintiff in regard to that part of the transaction 
upon which the decision turns. 

His Honer charged the jury, in substance, that where a 
creditor holds two or more claims against a party who pays 
a part of the indebtedness without directions as to what 
claim the payment shall be applied, the creditor would have 
the right to apply it to the debt for which he held the least 
security ; and that in making up their verdict they should 
allow the defendant the ‘value of his labor in clearing the 
land. Verdict for plaintiff. Judgment. Appeal by de- 
fendant. 
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Messrs. Guthrie & Carr, for plaintiff. 
Mr. Neill McKay, tor defendant. 


Pearson, C. J. By force of the “Landlord and Tenant 
Act,” (Bat. Rev. ch. 64, § 13) as amended by the act of 
1874-75, ch. 209, the cotton, which is the subject of the con- 
troversy, was bound for the payment of the “rent note” as it 
is aptly termed in the statement of the case. 

When the plaintiff, no matter under what pretext, took the 
two bales of cotton, it was an application thereof in payment 
of the “rent note,” and His Honor erred in allowing the jury 
to give to the remarks of the defendant, evidently made in 
passion, the effect of a waiver of this application. The fact of 
making it, the application, is the only justification that the 
plaintiff can offer for taking the cotton ; so the most favor- 
able point of view in which it can be ‘put for him, is, that -he 
had the two bales of cotton hauled to his storehpuse, in pay- 
ment of the “rent note,” Aud we are of opinion that the 
legal effect of this act was not waived by the words after- 
wards used by the defendant. 

Error. 


Per Curiam. Venire de novo. 








JEMIMA MASON v. JEREMIAH J. PELLETIER. 
Evidence--Fraud--Cancellation of Deed. 


Where in an action brought for the cancellation of a deed on the ground 
of fraud, the plaintiff offered to read in evidence a case decided at a 
former term of this Court, for the purpose of showing that the repre- 
sentations of the defendant, which induced the plaintiff to execute the 
deed, were false, and the Court below excluded it, to which the de- 
fendant excepted ; Held, to be error. 
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Civit Action tried at Fall Term, 1876, of Carteret Su- 
perior Court, before McKoy, J. 

This action was brought for the cancellation of a deed 
made by plaintiff to defendant, upon the ground of the 
fraudulent misrepresentation of a fact by the defendant to 
induce the plaintiff to execute the deed; and this was the 
issue submitted to the jury. 

It appeared in evidence that certain lands, of which the 
tract conveyed in said deed was a part, had long been the 
subject of litigation between one Edward Hill (now dead) 
and one Matthew Mason, (also dead,) the husband and devi- 
sor of the plaintiff, and that an action of ejectment had been 
brought for the possession of the same, which was taken by 
appeal to the Supreme Court, and decided in favor of said 
Mason. See 7 Jones, 551. 

The plaintiff's counsel read a portion of this case in the 
hearing of the jury, His Honor saying that this was not evi- 
dence in the case on trial, andasking how it was relevant, the 

defendant excepting. The decision in this Court is based upon 
the exclusion of this evidence. 

Verdict for plaintiff. Judgment. Appeal by defendant 


No counsel for plaintiff. 
Mr. A. G. Hubbard and Mr. H. R. Bryan, for defendant. 


FarrcLota, J. The distinction between those cases in 
which there is some evidence, and those in which there is 
none, touching a material matter, is familiar. 

In the former case the Court submits the evidence to the 
jury, with an explanation of the law applicable to the case, 
but in the latter the Court tells the jury that there is no 
evidence for them to consider, and at once withdraws it from 
their consideration. 

This rule applied to the present case entitles the defendant 
to a new trial. 
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The object of the action is to have the plaintitt’s deed to 
the defendant surrendered and cancelled, on the ground that 
it had been obtained by the fraudulent misrepresentation of 
a fact by the defendant in regard to the tinal determination 
of a suit by Edward Hill vy. Matthew Mason, in the Supreme 
Court at sume former period. 

After some evidence tending to show the defendant's rep- 
resentations, the plaintiff attempted to show their falsity by 
‘reading from said case of Hill v. Mason, when His Honor 
excluded the evidence, as'‘not being relevant to the case on 
trial, and in this way left the case with the jury on a mate- 
rial point with evidence of what the defendant said, and 
without any evidence from which they could know whether 
his representations were true or false. No better evidence 
of the finality of the case of Hill v. Mason could be had 
than the record itself. and it does not appear that any other 
was introduced or offered on the question by either party. 

There is error. Let this be certified. 


}’er Curiam. Judgment reversed. 
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MARGARET L. HUFFMAN v JAMES A. CLICK and others. 


Evidence -- Books on Inductive Sciences. 


i. Medical Works are not admissible in evidence *‘to show that the 
symptoms testified to by a witness were common in hysteria which is 
one of the exciting causes of paralysis.’ Nor is such evidence ad- 
missible to corroborate the profe<sional opinion of a physician. 


2 Where counsel proposed to read an extract from such work and adopt 
it as a part of his argument and the Court refused; Held, not to be 
error. 


(The law of evidence excluding books upon *“ inductive sciences *’ and 
admitting those upon ‘‘exact sciences’’ discussed and explained by 
ByrnuM, J.) 

(Melvin vy. Easley, 1 Jones 386, cited and approved.) 


Crvi. Action for Damages tried at Spring Term, 1877, 
of Rowan Superior Court, before Kerr, J. 

It appeared that there was a difficulty between the plain- 
tiff and the defendant, Click, in regard to an injury toa val- 
uable hog of the defendant, alleged to have been received 
while the hog was in a field cultivated by plaintiff. Click 
and the other defendants went to the plaintiff's house and 


demanded pay for the hog. Wpon that occasion it was al- 


leged that their manner and conduct so greatly frightened 
the plaintiff as to cause paralysis from which she suffered 
for three months. There was much evidence as te the 
cause of the disease which is sufficiently stated by Mr. Jus- 
tice Bynum in delivering the opinion of this Court. 

Under the ruling of His Honor in the Court below the 


jury rendered a verdict for plaintiff. Judgment. Appeal 


by defendants. 


Mr. W. H. Bailey, for plaintiff. 
Mr. J. M. MeCorkle, for defendants. 
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Bynum, J. The defendants say that the plaintiff was sub- 
ject to hysteria which is an exciting cause of paralysis and in 
this case produced it without any default of theirs. Toshow 
this, they introduced a witness who testified to certain “mad 
fits” and crying spells of the plaintiff several years prior to 
the attack of paralysis. They then introduced a physician 
who testified that he had heard all the evidence and from it 
was of opinion that the plaintiff was subject to hysteria, 
and that this disease was an exciting cause of paralysis. He 
also testified that “Hammond’s Work on the Diseases of the 
Nervous System” was a standard work with the medical 
profession. 

In addressing the jury the counsel for the defendants in- 
sisted that the paralysis was caused by hysteria to whieh 
the plaintiff was subject. He then proposed to read to the 
jury extracts from Hammond’s Work “to show that the 
symptoms testified to by one of the witnesses were common 
in hysteria, and also for the purpose of showing that this 
disease was one of the exciting causes of paralysis.” The 
case also states that “the counsel did not propose to read the 
book as evidence but as a part of his.argument.” His Honor 
refused to allow it to be read, stating that it was not ad- 
missible for any purpose. The question is not whether the 
book was inadmissible for any purpose as stated by His 
Honor within the latter part of his ruling, but whether it 
was admissible for the purposes indicated by the defendants’ 
counsel, to-wit ; “to show that the symptoms testified to by 
one of the witnesses were common in hysteria and that this 
latter disease was one of the exciting causes of paralysis.” 
How this could be done without making the book evidence 
of the truth of the facts contained in it, and also evidence 
to corroborate the professional opinion of the physician, it 
is hard to conceive. In such works the argument is based 
upon the facts stated, and the argument and the facts are so 
blended that the counsel cannot well get the benetit of the 

one without the benefit of the other. 
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The physician on examination in this case had the right 
to refresh his knowledge by referring to standard works in 
his profession, but his evidence must be his own, indepen- 
dent of the works. He cannot read a medical work to the 
jury ; how then can the counsel do it? If this practice-wepe 
allowed many of our cases would soon come to be tried, not 
upon the sworn testimony of living witnesses, but upon pub- 
lications not written under oath. But whether read as evi- 
dence or argument the work was inadmissible. The dis- 
tinction between books that can and cannot be read is now 
pretty well defined and established. 

It is only necessary now to draw so much of the line ot 
distinction as is applicable in this case and excludes the book 
proposed to be read. If the work is read it must be to prove 
the truth of the facts contained in it and the justness of the 
conclusions which the author draws from those facts. But 
if medicine is a science (and it claims to be such) it belongs 
to that class called “inductive sciences.” Such treatises are 
based on data constantly shifting with new discoveries and 
more accurate observation, so that what is considered a 
sound induction to-day becomes an unsound one _ to-mor- 
row. The medical work which was “a standard” last 
year becomes obsolete this year. Even a second edition of 
the work of the same author isso changed by the subsequent 
discovery and grouping together of new facts; that what ap- 
peared to be a logical deduction in the first edition becomes 
an unsound one in the next. So that the same author at 
one period may be cited against himself at another. The 
authors of such works do not write under oath; the books 
themselves are therefore often speculative, sometimes mere 
compilations, the lowest form of secondary evidence; and 
as the authors cannot be examined under oath, the authori- 
ties on which they rely cannot be investigated, nor their 
process of reasoning be tested by cross examination. Such 
writings are nothing more or less than hearsay proof.of that 
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‘which living witnesses could be produced to prove. Whar- 
ton, Law of Evidence,§ 665. 

The reasons however for rejecting medical works and 
-others of the inductive class, do not apply to books of what 
are known as the “exact sciences,” where the conclusions 
are reached from fixed, certain, and unvarying data parta- 
king of the character of mathematical demonstration, and by 
process too abstruse to be explained or even understood in 
many cases by the witnesses. Jt is unnecessary to say more 
of this class of books, as the book in question does not be- 
long to it. 

We have seen that Hammond’s Work ceuld not be read 

as substantive testimony and it was so held in the case of 
Melvin v. Easley, 1 Jones, 386. Nor could it or any part of 
it be read as a part of the argument of counsel. It 
sounds plausible to say, you do not read it as evidence, 
but that you read and adopt it as a part of your argument. 
But in so doing the counsel really obtains from it all the 
benefits of substantive evidence fortified by its “ standard ” 
character. He first proves by the medical expert that the 
work issone of high character and authority in the profes- 
-sion, and then he says to the jury, “here is a book of high 
Standing, written by one who has devoted his talents to the 
study and explanation of this special subject of nervous 
liseases. He expresses my views with so much more force 
than I can, that I will read an extract from his work and 
adopt it as a part of my argument.” It is evident that the 
-effect of this manceuvre is to correborate the testimony of 
the medical expert or other witnesses by the authority of a 
great name testifying, but not under oath, to the same 
thing as the expert, but with this difference, that the author 
has not heard the evidence upon which the expert based 
his opinion. 

The medical expert himself may cite standard authorities in - 

his profession as sustaining his views, and then they may be 
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ar- i, put in evidence by the opposing side to discredit him, but 
he cannot read them either as evidence or argument, nor can 

nd 3S the counsel offering them. 1 Wharton on Ev. § 438, and §§ 

at el 665, 6, 7; Commonwealth v. Wilson,1 Gray 337; Ripon v. 

ns Bittle, 30 Wis. 614; 12 Cush. 193; 1 Greenl on Ev. § 498, 

tu- r note, 

by ee! = There is no error. 

in #s ‘ 

re Per CURIAM. Judgment affirmed. 
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It | : EDWIN R. BRINK v. ARCHIBALD R. BLACK. 

e - Evidence -- Fraudulent Conveyance--Judge’s Charge. 

e : 


1. Upon an issue as to the fraudulency of a mortgage deed executed in 
1873, itis admissible to show that in the previous year a fraudulent 

e instrument of like character was executed between the same parties. 

3. Such proof is not only some evidence. but very strong evideneg that the 

» a mortgage deed of 1873 is likewise fraudulent. 

4 

S 


2. Where a party prays for an instruction to which he is entitled. it is error 
to refuse it. The Court, however, is not required to adopt the words 
of the instruction prayed for, but it is error to change its sense or to so 
qualify it as to weaken its force. 


Crvi. Action removed from New Hanover and tried at 
i Spring Term, 1877, of Brunswick Superior Court, before 
Seymour, J. 

The plaintiff claimed title to a certain kiln of brick con- 
| veyed to him by mortgage from one Stacy Van Amringe in 
November, 1873. The defendant as Sheriff of New Hanover 
County, alleging that said mortgage was fraudulent and 
void as against creditors, sold said brick to satisfy execu- 
tions in his hands against Van Amringe. Thereupon the 
plaintiff brought this action to recover damages. 
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There was much evidence tending to show, than Van 
Amringe was indebted to the plaintiff and many other per- 
sons ; that plaintiff had taken a mortgage on a kiln of brick 
in July, 1872; that Van Amringe had acted as his agent in 
the sale of the brick, and had remained in possession of the 
mortgaged property after the execution of the mortgage 
deed ; that only a part of the proceeds of said sale was ap- 
plied to the mortgage debt, and no account of the sales had 
been rendered to plaintiff. 

The point decided in this Court is involved in the follow- 
ing: 

Instructions prayed for; Sth. “That the fact that Van 
Amringe was permitted to remain in possession of the pro- 
perty conveyed by the mortgage of July, 1872, being of the 
same character, and dealing with it and treating it as his 
own, was some evidence of the fraudulent intent on the part 
of Van Amringe in the mortgage of November, 1873.” 

His Honor refused to charge as requested, but told the 
jury: 

Instructions given; “That the mortgage of 1872, was admit- 
ted for the purpose of showing there had been previous 
dealings and the nature of those dealings between the par- 
ties, but not otherwise as evidence of fraud in the mortgage 
of November, 1873; that it was much more likely that a 
fraud would be committed by parties who had considerable 
dealings, than where there was only one transaction.” De- 
fendant excepted. . 

There was a verdict for plaintiff. Judgment. Appeal by 
defendant. 


Messrs. D. L. Russell and W. 8. ¢ D. J. Devane, for 
plaintiff. 
* Messrs. A. T. & J. London, for defendant. 


Pearson, C. J. When a party prays for an instruction to 
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which he is entitled, it is error to refuse it. The Judge is 
not required to adopt the words of the instruction ; he may 
as a mutter of taste change the phraseology. but it is error 
to change its sense, or so to qualify it as to weaken its force. 
€.C. P., §§ 238, 239, 301. 

We put our decision on the fifth instruction prayed for, 
and the response thereto, as that entitles the defendant toa 
new trial. Evidently the instruction given is not a legiti- 
mate substitute for the instruction prayed for. 

So the only question before us is ; was the defendant enti- 
tled to the instruction ? 

If a conveyance is made with an intent to enable the 
debtor to hold his other creditors “at arms length” and to 
enjoy and dispose of his property, just as if he did not owe 
one cent, the conveyance is fraudulent, although the grantee 
had a true debt, for the reason, that there is an intent to 
“hinder and delay creditors.” 

Van Amringe was indebted to many persons, six or seven 
thousand dollars. The mortgage of 1872 had the effect of 
keeping all of them off, for fear of a law suit, and he disposed 
of the kiln of brick and other articles to the value of, say 
$3500, for his own use, without interference on the part of 
the plaintiff ; and in 1873, he owed the plaintiff by reason of 
“accommodation acceptances” a larger amount than he 
owed in 1872. These facts and circumstances in connection 
with the kiln of brick in 1872, constituted not only “ some 
evidence,” but very strong evidence of an intention that the 
kiln of 1873, was to go in the same way as the kiln of 1872; 
that is, for the enjoyment of Van Amringe in spite of his 
¢reditors, the plaintiff standing by with his arms folded and 
being confident that he was secured in regard to all of his 
accommodation acceptances. 

There was error in refusing the instruction. 


Per Curiam. . Venire de novo, 
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CONSIDER BUSHEE and others v. LEWIS M. SURLES and others. 


Evidence--Impeachment of Judgment--Witness--Competency °f 


Party Interested.-Statute of Limitations--Action hy Next of Kin 
Against Administrator, 


1. It is not competent to impeach a regular judgment of a Court collate- 
rally; Therefore, when, in an action by distributees against an admin- 
istrator to recover their share of the decedent's estate, the record of a 
judgment in favor of the administrator was put in evidence ; Held, That 
evidence offered to show that apart of such judgment consisted of funds 
derived from the sale of property belonging to the remainderme. and 
not to the administrator. was properly rejected. 

2. A defendant having an interest in the event of an action is not permit- 
ted under C. C. P. § 343, to testify in his own behalf, for the purpose of 
contradicting a former witness whose evidence tended to show that the 
defendant fraudulently procured an assignment from a person deceased , 


. The statute of limitations does not run in favor of an administrator 
against an action by toe next of kin for their distributive shares. 


ie) 


Civit Action tried at Spring Term, 1877, of Harnerr 
Superior Court, before McKoy, J. 

This action was commenced in the Probate Court of said 
County by the plaintitts as heirs-at-law of Patience Bushee 
against the detendant, Lewis M. Surles, administrator of 
said Patience, and James C. Surles, executor of Consider 
Bushee, her husband, for an account and settlement, and for 
their distributive shares. Upon issues joined, it was trans- 
ferred to the Superior Court for trial, and under the instrue- 
tions of His Honor the jury rendered a verdict for the plain- 
tiffs and the defendants appealed. 

The facts which constitute the basis of the decision of this 
Court are sufficiently stated by Mr. Justice Bynum in deliv- 
ering the opinion. 


Messrs. McRae 4 Broadfoot, T. H. Sutton and J. W. 
Hinsdale, for plaintiffs. 
Messrs, Neill McKay aud Guthrie ¢ Carr, for defendants. 
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Bynum, J. It was left to the jury as an issue of fact, 
whether James C. Surles obtained the assignments of the 


rs, 
distributive shares of three of the plaintiffs in the estate of 
ff Patience Bushee, fraudulently. _The case is before us upon 
im questions of evidence which arose on the trial of that issue. 
The case is this: The defendants, Lewis and James Surles,. 
are brothers; Consider and Patience Bushee were husband 
fF and wife. On the death of Consider, James Surles became 
a his executor; onthe death of Patience, Lewis Surles became 
at her administrator. Consider Bushee, by his will, gave his 
is wife a life estate in his property, and then over. 
. The widow became a lunatic, and one Stewart was ap- 
2 pointed her guardian, and out of the life estate accumulated 
f a considerable sum of money, out of its rents and profits. 
e The widow dying and Lewis Surles having become her 
° administrator, a suit was instituted between the guardian 


and administrator of Patience, and the executor of Consider 
Bushee, for the settlement of the guardianship and the ad- 
justment of the rights of the parties in said fund. Such 
proceedings were taken that a decree of the Court was ren- 
dered, and $1680 was adjudged to Lewis M. Surles, as admin- 
istrator of Patience, and the balance of $1459 to James C. 
Surles, as exceutor of Consider Bushee. who claimed that a 
part of the fund was derived from sales of property which 
belonged to the remaindermen. These sums were paid over 
by the guardian to the administrator and the executor re- 
spectively, 

The plaintiffs are some of the distributees of Patience 
Bushee, and are suing the administrator for the recovery of 
their shares. The administrator resists the payment on the 
ground that he has already: paid these shares to their 
assignee, James C. Surles, who purchased them. 

The plaintiffs reply that the assignments were fraudulently 
obtained and are void. 

1, The plaintiffs put the record. of the judgment in favor 
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_of the administrator in evidence. The defendants offered 


evidence to show that the largest part of the judgment con- 
sisted of funds derived from the sale of property which be- 
longed to the remaindermen, and not to the administrator. 
The Court rejected the evidence properly. 

It is not competent to impeach a regular judgment of the 
‘Court collaterally. The judgment established the character 
of the fund, and he received it as administrator and as part 
of the estate of the intestate. 

2. For the purpose of establishing fraud in procuring the 
assignment, the plaintiffs introduced one Edward Massenger, 
not a party in interest, who testified to a conversation he 
heard between James C. Surles and Willie Massenger 
and wife Harriet, at the time he, Surles, procured the as- 
signment from them. To contradict this evidence the de- 
fendant, James C. Surles, offered himself as a witness in his 
own behalf. But it appearing that Willie Massenger and 
wife were dead, upon objection, this evidence was not ad- 
mitted. Inthatthereis noerror. The parties deceased had 
an interest in this controversy, and the defendant is excluded 
by C. C. P. § 343, from testifying to a transaction between 
himself and a party now deceased. 

3. The defendants relied on the statute of limitations in 
the Court below, but do net press the point here. The 
statute does not run in favor of administrators, against the 
suit of the next of kin for their distributive shares. 

The instructions of the Judge to the jury were fair, and 
favored the defendants fully as much as the evidence war- 
ranted. Admitting that there was no such direct fiduciary 
relation between the plaintiffs as raised a presumption of 
fraud in the transaction, yet it is almost certain that at the 
time the assignments were procured, James C. Surles knew 
the value of the distributive shares, and that Lewis M.' 
Surles, at the time he paid over these distributive shares to 
the assignee, knew they were obtained for far less than their 
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j value, and that the plaintiffs had no knowledge of their 
value, were ignorant, and had no means of ascertaining their 
value, save the knowledge of the administrator, which was 
not communicated te them. The defendants were brothers. 
James, as executor of Consider Bushee, knew the value of 
that portion of it which he had delivered to Patience, from 
whieh the fund in question arose ; and Lewis, as administra- 
tor of Patience, also knew its value. They had peculiar 
means of knowing, not accorded to the plaintiffs, and they 
were both also joint distributees with the plaintiffs in the 
estate of Patience Bushee, and therefore had an additional rea- 
son fer knowing, separate from the opportunity of knowl- 
edge conferred upon them by law, as representing the 
estates. 

Collusion between the brother defeudants is not positively 
established, but clearly the evidence was sufficient to estab- 
Jish fraud, as found by the jury, as to James C. Surles. 

There is no error. 


Per CurIAM. Judgment affirmed. 





‘WILLIAM A. MOORE v. MOSES HOBBS and ABRAM T. BUSH. 
P leading--Demurrer-- Answer. 


If the cause assigned for demurrer does not appear in the complaint it can 
be taken advaatage of only by answer. 


Civum Action tried at Spring Term, 1877, of Coowan Su- 
perior Court, before Cannon, J. 

The defendants demurred to the complaint. His Honor 
overruled the demurrer and gave judgment for plaintiff and | 
the defendants appealed. 


5 
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Messrs. Mullen § Moore, for plaintiff. 
Messrs. Gilliam ¢ Pruden, for defendants. 


Reape, J. The causes assigned for demurrer do not ap- 
pear in the complaint, and therefore can be taken advantage 
of only by answer. 

The case will be remanded to the end that the defendants 
may answer, and on failure to do which there should be 
judgment for plaintiff. 

We call attention to the fact that C. C. P. § 91, requires 
that the “complaint” should contain “a plain and concise 
statement of the facts constituting the cause of action.” It 
may be that the complaint in this case is at fault in that 
particular. If so, it may be amended by leave. 

There was no error in overruling the demurrer but there 
was error in giving judgment for the demand without allow- 
ing an answer, Bat. Rev. ch. 17, § 131. 

Case remanded. Each party will pay his own costs in this 


Court. 


Per Curiam. Judgment accordingly. 
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WILLIAM 8. PENDLETON and others v. JOUN H. DALTON. 
Pleading-- Evidence-- Devisee--Heir-at- Law. 
1. It is sufficient if a good cause of action is stated in a complant im such a 
manner as not to mislead the defendant; e¢. g. the right to have land con- 


veyed under a contract of purchase to the plaintiff as devisee and |.cir- 
at-law. 


“ 
~ 


2 In such case if the plainuif claim as devisee, and not as heir-at-law, 
proof of heirship should not be allowed, 


“~ 


. But where the plaintiff claims as devisee and heir-at-law, and fails te 
prove that he is devisee ; /He/d, to be error to exclude evidence of heir- 
ship. 


CiviL Action, for Specitic Performance of a Contract. tried 
at Spring Term, 1877, of Rowan Superior Court, before 
Kerr, J. 

The plaintiffs offered in evidence a paper writing purport- 
ing to be the last will and testament of William J. Pendle- 
ton, deceased. This evidence was objected to by the defend- 
ant, and excluded by the Court upon the ground that it had 
not been proved in the Probate Court pursuant to the law of 
this State, as a devise of real estate. (The deceased lived in 
Louisa County, Virginia, and the will was duly proved ae- 
cording to the law of that State.) To this ruling the plaintiffs 
excepted. 

Thereupon F. H. Pendleton, one of the plaintitts, was 
introduced as a witness, and after testifying that William 
J. Pendleton was dead, was asked if the plaintiffs were the 
only heirs at law of said deceased. This was objected to by 
the defendant, because of its irrelevancy, for that, the plain- 
tiffs’ cause of action as stated in the complaint, was alleged 
to be derived by them as devisees under said will, and not as 
heirs at law ; and was excluded by the Court. And upon inti- 
mation of His Honor that the plaintiffs could not recover, 
they submitted to a nonsuit and appealed. 
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Messrrs. W. H. Bailey and J. M. McCorkle, for plaintiffs. 
Messrs. J. M. Clement, and Scott § Caldwell, for defend- 
ant. 


Reape, J. The plaintiffs allege that their ancestor, W. JJ. 
Pendleton, had this cause of action against the defendants 
for specific performance of a contract for the conveyance of 
the land in controversy, and that the plaintiffs are the devi- 
sees and heirs at law of said W. J. Pendleton, and have the 
same right which he had in his life time. 

Upon the trial the plaintiits failed to prove that they were 
the devisees of W. J. Pendleton, and then they offered to 
prove that they were his heirs at law. And the evidence 
was excluded, “for that plaintiffs’ cause of action as stated 
in their complaint was alleged to be derived by them as de- 
visees of the last will and testament of W. J. Pendleton, de- 
‘ceased, and not as heirs at law.” 

If the plaintitfs stated a good cause of action—the right 
to have the land conveyed to them—it may be that the 
particular manner of acquiring the right, as whether as 
devisees or heirs at law, would be immaterial, unless stated 
in such way as to mislead the defendants and take them by 
surprise on the trial. 

If the complaint had stated as is alleged, that plaintitts 
claimed as devisees and not as heirs at law, it might have 
been a surprise to the defendants which ought not to have 
been allowed, to admit proof of heirship. 

But there is sufficient in both complaint and ariswer to 
allow the plaintiffs to claim as heirs, and to show that there 
was no surprise upon the defendants. 

The complaint states that the plaintiffs are “the only heirs 
at law and devisees of the said W. J. Pendleton, deceased.” 
And the answer says, “that the plaintiffs should not be al- 
lowed to re-open the controversy (alluding to the controversy 
in W. J. Pendleton’s life time) by substituting their names 
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as the heirs at law and legatees and devisees of said W. J. 
Pendleton.” 

And again the answer says, “that this action is improperly 
brought by the plaintiffs as the heirs at law and legatees 
and devisees of W. J. Pendleton.” And again the answer 
says, “whether the legatees, devisees and heirsat law * * 
are true as alleged this defendant is ignorant, * * * and 
demands that all of these allegations be required to be 
strictly proved.” 

Notwithstanding all this, the defendant objects, that the 
plaintiffs ought net to be permitted to prove their heirship 
and to recover upon their title as heirs at law, because they 
had alleged but could not prove that they were devisees. 
And His Honor sustained the objection. 

In this there was error. This will be certified. 


Per CurRIAM. Venire de novo. 


J.J. HASTY and wife v. ROBERT SIMPSON, 


Practice--Supplemental Proceedings--Place Where Defendant Shall 
Appear and Answer. 


Supplemental proceedings should be instituted in the County where the 
judgment was rendered, but the place designated where the defendant 
shall appear and answer should be within the County where the de- 
fendant resides. 

(Hutchison v. Symons, 67 N. C. 156, cited and approved.) 


SUPPLEMENTAL PROCEEDING, heard at Chambers on the 28th 
of October, 1875, before Buxton, J. 

The facts are sufficiently stated by Mr. Justice Farrciora. 

The defendant appealed from the judgment of the Court 
below. 
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Messrs. Platt D. Walker and Merrimon, Fuller § Ashe, 
for plaintiffs. 
Messrs. W. J. Montgomery and C. Dowd, for defendant. 


FarrcLtotH, J. The plaintiffs obtained a judgment in 
Union County against the defendant and caused an execu- 
tion to issne to the Sheriff of Mecklenburg County, where 
the defendant resides, which was returned to Union County 
“unsatisfied.” They then instituted supplemental proceedings 
betore the Clerk of Union County and obtained an order re- 
quiring the defendant to appear before said Clerk, and an- 
swer. The defendant denies the jurisdiction of said Clerk 
of Union County and insists, that by virtue of C.C. P § 264, 
(1), he has a right to be examined in Mecklenburg County 
“to which the execution was issued ” 

On appeal, His Honor aftirmed the order of the Clerk and 
the defendant appealed to this Court. 

No copy of the affidavit is found in the transcript, but we 
assume from the statement made for this Court that the 
uffiidavit was made in pursuance of the remedy given in di- 
vision (1) of said section. The object of supplemental pro- 
ceedings is to afford the creditor an equitable remedy for 
the enforcement of his judgment without the trouble, ex- 
pense and delay which attended a bill in Equity under the 
old system, and is designed to do so with every convenience 
to the debtor consistent with the rights of the creditor. 

Under the original Code, executions might be issued from 
any County where the judgments had been docketed, and 
were returnable to the Court from which they issued ; but 
since the Act of 1871-’2, ch. 74, § 1, executions shali issue 
ony from the Court in which the judgment was rendered. 

In Hutchison v. Symons, 67 N. C. 156, it was held that pro- 
eeedings supplementary should be instituted in the County 
in which the action is pending ; that is, where the judgmeut 
was rendered ; and we are now to say where the defendant 
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shall appear and answer when residing in a different County. 
‘The inconvenience of the “Court or Judge” going to such 
County to which execution had been issued, is quite mani- 
fest, and possibly on that ground the latter part of said sec- 
tion (1) might be disregarded, but the difficulty is removed 
by C. C. P. § 272, which authorizes the Judge to appoint a 
Referee “to report the evidence or the facts ;” and § 268 is 
authority for requiring a party or witness to appear before 
the Referee, &c. Thus without inconvenience to the Court, 
the rights of the creditor and debtor are preserved in the 
manner designed by this chapter of the Code. 

There is error. Let this be certified to the Court below. 





Per Curran. Judgment reversed. 
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J. STRIKER BRADFORD vy. WILLIAM A. COIT. 


Practice--Parties-- Negligence of Counsel -Vacation of Judgment-- 
Excusable Neglect. 


1, Although no one can be made a party to an action otherwise than by 
his consent or upon proper notice, yet if after an order of Court making 
one a party without his consent and without notice, he appears by coun- 
sel and obiains time to file pleadings; Held, That the irregularity is 
thereby waived and he stands in Court a party confessed. 


Where one employs counsel to enter his defence to an action and coun- 
sel failing todo so, judgment is given against him, it is excusable 
neglect and the judgment should be vacated. But other negligence of 
counsel or his mismanagement of the case, or his unfaithfulness, are 
matters to be settled between client and counsel and no harm must be 
allowed to befall the other side on account thereof. 


bo 


3. Where a case was set for trial] by consent on a certain day, and it ap- 
peared that a party had not determined to attend Court until after the 
term begun, and not then unless advised by counsel that it was abso- 
lutely necessary, and after correspondence with his counsel concerning 
the trial of the case, failed to leave home in time to reach Court beiore 
the trial, and judgment was taken against him ; Held, not to be excu- 
sable but gross neglect, and the Court below erred in vacating the’ 
judgment. 

(Griel v. Vernon, 65 N. C. 76, cited, distinguished and approved.) 


Motion to set aside a Judgment in favor of the defendant 
upon a counter-claim set up in his answer in an action 
by the plaintiff, heard at Spring Term, 1877, of Rowa» 
Superior Court, before Kerr, J. 

At Spring-Term, 1876, of said Court, one Mauney brought 
an action against the defendant and one Howes, upon cer- 
tain drafts of Howes, alleging that Coit was a secret partner 
of Howes, and that Howes was the agent of Coit. At the 
same term, Coit filed his separate answer denying the alle- 
gation and upon information and belief alleged that the 
plaintiff, Bradford, had become one of the real owners of 
said supposed causes of action, and moved the Court te make 
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Bradford a party plaintiff. The Court allowed the motion, 
no notice of which was ever served upon Bradford. There- 
upon Coit filed a supplemental answer in which he alleged 
that Bradford was indebted to him in a considerable sum, 
and at the next term of the Court obtained judgment by de- 
fault against Bradford upon his counter-claim in the sum of 
$21,766.25. At this term, Bradford’s attorney notified Coit 
that he would move the Court then in session, and in the 
event the motion was not heard, then at the next term, to 
set aside and vacate said judgment. Mauney was permitted 
to take a non-suit and no further action was taken against 
Howes. 

When Coit filed his answer setting up said counter-claim, 
Bradford by his attorney obtained leave for further time to 
file his reply and the entry, “leave until the 1st of July, 1876, 
to file replication ” was made upon the docket. This entry 
escaped the notice of Bradford’s attorney, and he failed to 
notify Bradford who wasa non-resident. On the 1st of Novem- 
ber, 1876, being Wednesday of first week of Fall Term, 1876, 
Bradford wrote to his attorney at Salisbury, notifying him 
of his intention to be present at Fall Term, 1876, if his pres- 
ence should be deemed absolutely necessary, stating in said 
letter, that he was indisposed and scarcely able to start. 
Bradford received no reply to this letter, but on Monday” 
the 6th of November, he received a telegram from his attor- 
ney stating that Coit was pressing for a judgment on his 
counter-claim, and that the motion would be heard on the 
next Wednesday. The telegram was sent on the 4th, but 
not delivered until the 6th, in consequence of Bradford hav- 
ing changed his office and having fuiled to call for a tele- 
gram, and on the following morning Bradford started from 
his place of residence in Washington City for Salisbury. 
Having learned that the steamer from Washington made 
direct connection South, he took passage for Richmond in 
time to reach Salisbury on Wednesday morning ; but on ar- 
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riving and finding that there was no train for Salisbury un- 
til the next morning, he sent the following telegram to his 
attorney; “Expect me to-morrow, Wednesday evening. 
Keep motion over until Thursday.” 

He accordingly did arrive in Salisbury on Wednesday 
evening, but after the judgment on said counter claim had 
been rendered against him. 

That besides the irregularity of the proceedings by which 
Bradford was made a party plaintiff without notice and 
against his will, aud the original plaintiff permitted to take 
a non-suit, the said Bradford had a meritorious defence to 
the counter-claim set up by Coit. 

His Honor after finding the facts as above, held that the 
judgment obtained by Coit was irregular, and a surprise 
upon Bradford whose neglect was excusable, and ordered 
that the same be set aside and vacated. Appeal by defend- 
ant. 


Messrs. Kerr Craige and Armistead Jones, for plaintiff. 
Messrs. W. H. Bailey and J. M. McCorkle, for defendant. 


Reape, J. Noone can be made a party to a suit except 
by his own consent or by service of process or in some cases 
by public advertisement. And therefore the plaintiff insists 
that the order of the Court making him a party without his 
consent and against his protest and without service of pro- 
cess was irregular and void. 

That is clearly so if the plaintiff had stood upon it ; but 
after the order was made he came into the Court by counsel 
and asked for time to make his answer to the counter-claim 
of tLe defendant which was filed against him. And time 
was given him until the Ist of July, which was some time 
before the next term of the Court. This was a waiver of 
the irregularity of making him a party, and he then and 
there and thenceforth stood in Court a party confessed. 
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The plaintiff did not file an answer to the defendant’s 
counter claim on the Ist of July as he had obtained leave to 
do, nor at any other time. At the next term of the Court 
and during the first week thereof the following order was 
made. ‘ By agreement of counsel this cause is to be called 
and tried peremptorily on Wednesday, the 8th of November, 
1876,” which was the second Wednesday of the term, and 
on that day it was tried, and the defendant had a verdict 
and judgment upon his counter-claim against the plaintiff 
under the Code. This is a motion to vacate the judgment 
under C. C. P. § 133, for “excusable neglect” on the part of 
the plaintiff. 

1. In the first piace as an excuse for not filing his answer 
by the 1st of July, he says, that his counsel overlooked the 
entry on the record limiting the time to the first of July, 
and therefore did not inform him of it. 

We have said that where a party employs counsel to enter 
his plea and the counsel neglects it, in consequence of which, 
judgment is given against the party, it is excusable neglect 
in the party and the judgment may be vacated. Grriel v. 
Vernon, 65 N. C. 76. In which ease it could scarcely be said 
that there was any neglect at all of the party, for he could 
not enter the plea himself. It was the peculiar duty of 
counsel and for which he had been specially employed. The 
party had done all he could do, and he had no reason to sup- 
pose that the counsel would neglect so plain a duty. The 
party was really in no fault at all. But other negligence of 
counsel, or mismanagemeut of the case, or unfaithfulness, 
are matters which may be settled between client and coun- 
sel. / No harm however must be allowed to befall the other 
side on account of it. We do not know that it was the duty 
of plaintiff’s counsel to inform him that he was limited to 
the Ist of July to file his answer. That would depend upon 
the. terms of his employment and upon circumstances of 
which we may not be informed. It may be that the plain- 
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tiff knew the fact. And it does not appear that the plain- 
tiff suffered any harm by it. It does not appear that he 
would have filed an answer if he had known it. It rather 
appears that he would not; for taking it upon his own alle- 
gation that he thought he had until the next term to file it, 
it does not appear that he offered to file it at the next term 
and was refused, or that he would have been refused. In 
the correspondence between him and his counsel before Court, 
there is nd mention by eitherof filing an answer at Court. 
None was filed and he was not even present to file it, and a 
dlay was fixed for trial by his counsel without reference to 
it. So far from his failing to file an answer being excusable 
neglect, it’s the merest pretext. 

2. In the second place, the plaintiff says that his failure 
to attend the trial was eacusable neglect. And yet it ap- 
pears from his affidavit that he had not made up his mind 
to attend the Court at all until after the term commenced, 
and not then unless his counsel should advise him that it 
was “absolutely necessary.” He says that on the Ist of 
November, two days after the Court commenced, he being 
in Washington City, “addressed a letter from his office in 
Washington to his said attorney asking if it is absolutely 
necessary that this aftiant should be here at the present term 
of the Court, and requesting his said attorney to telegraph 
him immediately of such necessity.” Note, he did not tele- 
graph his attorney as he ought to have done. His attorney 
did telegraph him on the 4th that the case was set for the 
8th, which telegram he says he «did not receive until the 
6th. And yet there is notning to show that he might not 
have received it on the 4th, if he had called for it, as he 
would have done if he had felt any interest in it. Even 
then there was time enough for him to reach Court before 
the trial ; but he did not start until the 7th, and then instead 
of taking a route, as he might have done, which would have 
enabled him to reach Court on the morning before the trial, 
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lain- he tvok a route which, running upon its regular time, did 
he not reach Court until after the trial. 

ther This is not excusable but it is gross neglect. And the 

ulle- presumptien is reasonable that he was maneuvering for 

> it, delay. He pretends that he wanted to answer. Why then 

orm did he not appear at the beginning of the Court, if not on 
In the 1st of July, and answer? Did he or his counsel suppose 

urt, that even if he had been present at the trial that he could 

art. have put in his answer and tried the case all at once? What 

la did he mean in his aforesaid letter to his counsel on the Ist 
to ef November, by ‘ unless it is absolutely necessary that I shall 

ble be there at this term of the Court,” if he was not looking to 

delay ? . 

re There is error. This will be certified. 

P- 

nd Per Curiam. Judgment reversed. 
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D P. J. WRAY v. JAMES H. HARRIS. 

y 

n Practice-- Mechanics’ Lien--Sufficiency of Claim. 

b , 

,- A claim of lien, filed under the provisions of Bat, Rev. ch. 65, § 4, must 

4 comply with the requirements of the statute; Therefore, when the 

f. plaintiff's claim failed to specify in detail the material furnished and 
; labor performed, or the time when the material was furnished and the 
, labor performed ; Held, to be irregular and void. 

) Civiz Action tried at January Special Term, 1877, of 

Wake Superior Court, before Schenck, J. 

The plaintiff instituted this action to recover a balance 
due from the defendant on a contract for building a cotton 
gin, &c., and claimed a lien upon the same and the land 
whereon it was situated by virtue of the following notice of 
lien: 
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“Pp. J. Wray, ) , 
vs. Mechanics lien. 

James H. Harris. J 

The above named P. J. Wray files his notice and claim of 
lien in the office of the Superior Court Clerk for Wake 

Jounty. Said claim is for work and labor done and mate- 

rials furnished tor the said J. H Harris upon the plantation 
of said Harris in Cary Township in said County, to the 
amount.of $508 upen which amount there is a balance now 
unpaid of $255. Said work and labor and materials were 
performed and furnished in the construction of a cotton gin 
upon said plantation, and upon the said cotton gin and land 
upon which the same is situated, the said Wray claims his 
lien. This 17th day of December, 1875. 
























P. J. Wray. 
Sworn and subscribed before me this 17th day of Decem- 
ber, 1875. J. N. Bunting, C. 8. C” 


- The defendant answered, admitting the debt, but denying 
that the above notice created any lien on his property as 
claimed by the plaintiff, by reason of its failure to comply 
with the requirements of the statute. f 

His Honor held that the notice was insufficient and the 
plaintiff appealed. 


Messrs..Merrimon, Fuller & Ashe, for plaintiff. 
Messzs.,.Busbee & Bushee, tor defendant. 


Ropman, J. It is very clear that the claim of lien féled in: 
the office of the Clerk of the Superior Court does not come: 
up to the requirements of the Act. Bat. Rev. ch. 65, § 4.. 
It does not specify in detail the materials: furnished or la- 
bor performed, or give the dates at which the materials were: 
furnished or the labor was performed. The date given in 
the claim was evidently intended only as the date when it 
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was put in writing for the purpose of being filed. Such 
liens are the creatures of the statute and its requirements 
must be substantially observed. 
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ee Per CurRIAM. Judgment affirmec 
ion 
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rin T. J. MAGRUDER &-CO. v. W. H. RANDOLPH & CO. 
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lis Practice--Jurisdiction--Splitting Accounts. 
1. A creditor cannot ** split up” an accuunt so as to give a Justice of the 
n Peace jurisdiction, when the dealing between himself and the debtor 
was continuous, and nothing appears on the face of it, or in the accoun, 
rendered, indicating that either party intended that each item should 
constitute a separate transaction. 
g 2. An account for a bill of goods purchased on one day is to be taken as 
" one entire transaction, in the absence of evidence of a contrary inten- 
tion between the parties. 
y 


f (Waldo v. Jolly, 4 Jones, 173 ; Caldwell v. Beatty, 69 N. C. 365, cited, dis- 
tinguished and approved.) 


AppgaL from a Justice’s Court heard at Spring Term, 1877,. 
of Hauirax Superior Court, before Buxton, J. 

The plaintiffs are wholesale dealers and manufacturers of 
boots and shoes in the City of Baltimore. The defendants 
are merchants in Halifax County,and bought a bill of goods 
of plaintiffs amounting to $526.25 on four months’ time, 
said bill as rendered being composed of twenty items.- Upon 
default of payment, the plaintiffs “split up” the account, 
(but not the items thereof,) and instituted actions before a 
Justice of the Peace for the recovery of the various amounts. 
The defendants admitted the debt, but insisted that the Jus- 
tice had no jurisdiction because the account was one con- 














IN THE SUPREME COURT. 





MAGRUDER tv. RANDOLPH. 





tinuous transaction, and made at one time. The plaintiffs 
replied that each item was a separate transaction, and 
although on the same day, the dealings did not take place at 
the same time. Ilis Honor being of opinion with the de- 
fendants, dismissed the case and the plaintiffs appealed 


Messrs. Conigland § Burton, for plaintiffs. 
Messrs. Mullen § Moore, for defendants. 


FarrcLotu, J. One of the defendants went into the plain- 
tiffs’ store and purchased goods, going through the building 
from floor to floor, selecting and agreeing on the price of 
each item as he went, for example, “26 pair of men’s brogans, 
$1.75 per pair, $45.50” and so on through the whole pur- 
chase. 

He went through the building continuously, not leaving 
it until his purchases were completed, and.not until the bill 
was made and furnished to him, consisting of twenty items 
similar tothe one above given, aggregating $526.25. The 
bill was marked “Terms, 4 months, interest charged after 
maturity.” 

After maturity and non-payment, the plaintiffs divided 
said account into three parts, taking the first ten items ag- 
gregating $196.80, as one part, on which the present action 
was commenced before a Justice of the Peace, and the de- 
fendants deny the jurisdiction of the Justice. 

When an account consists of divers and separate dealings, 
and at different times, or is a running account from year to 
year, either for goods sold, work done or materials furnish- 
ed, it is well settled that the creditors may “split it up” 
and proceed on each separate item beforea Justice. This 
was the class of cases considered in Waldo v. Jolly, 4 Jones, 
173; Caldwell v. Beatty,69 N. C. 365, and other similar 
cases. 3ut we think the case before us is not embraced by 
the principle of those cases. 
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Here the dealing was continuous and nothing appears on 

the face of it, or in the account rendered, indicating that 
either party intended that each item should constitute a 
separate transaction and cause of action which could have 
been easily done, and we are to presume would have been 
done, if so intended. Suppose the parties at the time of 
purehase had divided the account as the plaintiffs have now 
done, and promissory notes had been given for each part, 
maturing at two, four and six months respectively ; no one 
would doubt that they intended three separate causes of ac- 
tion, and that it would be so decided. And suppose on the 
eoutrary that one promissory note had been given for the 
aggregate sum, $526.35, on four months time with interest 
after maturity ; would this ditter from the account rendered 
with an express oral promise to pay it, except in the kind of 
evidence of the debt and of the promise to pay? Again, sup- 
pose the time occupied in making the purchase was one 
hour and the defendants relied upon the statute of limita- 
tions, and upon a minute examination the fact should be dis- 
closed that three years immediately preceding the precise 
moment when the summons issued would include the latter 
part of the account and exclude the first part ; or suppose the 
plaintiffs had brought suit for the aggregate amount in the 
Superior Court and had insisted that the first item became 
due one hour before the last and claimed interest on it ac- 
cordingly, aud so on with the other items. It is very clear 
that the Court would not entertain such propositions, and 
yet we do not see how it could avoid doing so, if each item 
is a distinct cause of action contracted at ditferent times, on 
the well understood principle that one portion of an open- 
account may be barred by the statute, whilst the other is 
not. 

The law does not allow fractions of a day, except to guard 
against injustice, and for the purpose of determining the 
actual priority of conflicting rights which have accrued on 
6 
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the same day. In controversies among creditors, it will re- 
gard the particular time when a Sheriff levies on personal 
property, and when a mortgage deed is registered; also when 
under our present system a judgment is docketed, and the 
like. 

Our conclusion therefore is, that in the absence of evidence 
of a contrary intention between the parties, the purchase 


Was one entire transaction 
There is no error. 


Per Curiam. Judgment affirmed 
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*MAYER & MORGAN and others v. ADRIAN & VOLLERS and others. 


Statute of Frauds--Contract for the Sale of Land--Evidence-- 
Mortgage Sale. 


1. Where a signed memorandum of sale was not attached to the printed 
advertisement of sale nor otherwise referred to it, parol testimony is nos 
admissible for the purpose of connecting them 


- 
~ 


in an action for specific performance, must show not only who is the 


person to be charged. but also who is the bargainor. ' 


3. If this is done by description, parol evidence is admissible to apply the 
description, 7. ¢. to show who is the person described. 

4. While parol evidence is not admissible to vary or add to the terms of 
a written contract, in behalf of a party seeking specific performance, 
it is always admissible in behalf of a defendant resisting it. 


Gr 


incumbrances and the defendant purchased with that understanding at 
the full value of the property; Held, That the defendant could not be 
compelled to accept the title when the property was encumbered with 
prior mortgages. 

6. Where the auctioneer in such case told the defendant (who had notice 
of the prior incumbrances) before the bidding commenced, that the pur- 
chase money would be applied in extinguishment of such incumbrances, 
aad thereupon offered the property for sale without any announcement 
to that effect; Held, That the jury were warranted in finding that the 
property was sold free of incumbrances and that defenuant purchased 
with that understanding. 

7. Where the defendant in such case refused to comply with the terms of 

sale and thereafter entered into possession of the property under a 

mortgage executed to him by the owner; Held, not to be an affirmance 

and ratification of his previous purchase. 

(Crawley v. Timberlake, 2 Ire. Eq. 460; Leigh v. Crump, 1 Ire. Eq. 299; 
Cannaday v. Shepard, 2 Jones Eq. 224; Lloyd v. Wheatly, Ibid. 267; 
Kornegay v. Spicer. 76N.C.95; Mosby v. Hodge, Ibid. 387, cited, 
distinguished and approved.) 





*FarRcLoTH, J. being a stockholder in defendant Bank, did not sit 
on the hearing of this case. 


2. A memorandum of a contract of sale upon which the plaintiff. relies | 


. Where at a mortgage sale, the auctioneer offered the property free of. 
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Civiz Action for Specitie Performance tried at Spring 
Term, 1877, of New Hanover Superior Court, before Sey- 
mour, J. 

The plaintifts are Mayer & Morgan and Feist Mayer. 

The defendants are Adrian & Vollers and The Bank of 
New Hanover. It was alleged in the complaint that on the 
13th of October, 1871, Feist Mayer bought of one Charles 
R. Mayer a certain lot in the City of Wilmington for a val- 
uable consideration, upon which said lot there were two 
prior mortgages executed respectively to H. A. London for 
$14,400 and to Richard Dosher for $2000. On the 7th of 
March, 1872, feist Mayer executed a mortgage on the same 
lot to defendant Bank for $2000 with power of sale, and on 
the 23d of February, 1874, he executed another mortgage 
on the same lot to the defendants, Adrian & Vollers, for 
$2,917.86 and expressed on its face that there were three 
prior mortgages, viz: to London, Dosher and the Bank. On 
the 25th of February, 1874, Feist Mayer executed another 
mortgage on the same lot to Mayer & Morgan for $4000. 
The Bank advertised and sold the property under its mort- 
gage,and Adrian & Vollers bought at $14.600 upon the 
terms announced by M. Cronly, (of the firm of Cronly & 
Morris, auctioneers) who was the authorized agent of the 
Bank to make the sale. It was further‘alleged that Adrian 
& Vollers purchased the interest of Feist Mayer with 
notice of the prior mortgages and took possession of the 
premises. The plaintiffs notified Isaac B. Grainger, the 
President of said Bank, that unless he would agree to be- 
come a party plaintiff in an action to compel Adrian & Vol- 
lers to comply with the terms of purchase, he would be made 
a party defendant. No reply was made by Grainger to the 
letter communicating the intention of the plaintiffs to make 
the Bank a party. And it was further alleged that the 
Bank was the trustee of plaintiffs and had tailed to inform 
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them whether said purchasers had complied with the con- 
tract or terms of purchase. 

Thereupon the plaintiffs demanded judgment; (1) that 
said purchasers perform the said contract of purchase ac- 
cording to the terms thereof ; (2) that the Bank account for 
the proceeds of said sale ; and (3) for an account to ascertain 
the amounts due respectively to the Bank, Adrian & Vollers 
and Mayer & Morgan. 

The defendants Adrian & Vollers denied that only the in- | 
terest of Feist Mayer in said property was sold as aforesaid, 
and averred that the Bank sold the property absolutely, and 
not merely the interest of Mayer, and that their bid was a 
full and fair price for the same clear of all incumbrances ; | 
that the amount due and unpaid on the London and Dosher | 
mortgages was about $9840, and that it would have been 
unreasonable to suppose that they bought the property sub- 
ject to such heavy liens and agreed to pay a sum which is 
its full value without incumbrances ; and that they had no 
notice of the prior mortgages and cannot be held responsi- 
ble beyond the amount of their bid. They admit that they 
have received rents for one uf the stores, and say that Feist | 
Mayor leased the other store to them in trust to apply the 
rents to debts due them, and secured by the mortgage men- 
tioned in the complaint. They have not complied with said 
terms for the reason that soon after the sale they discovered 
that the Bank could net on its part comply with the same 
by making them a clear title, and have considered them- 
selves released from all obligations in respect thereto. 

The defendant Bank, in the material part of its answer, 
says, that it was its purpose and design to convey to the 
purchaser or purchasers at said sale, only such an interest in 
the property mentioned as it could legally convey by virtue 
of the pewer contained in the said mortgage to this defend- 
ant; that Adrian & Vollers understood they bought the 
property absolutely and would obtain a clear title upon pay- 
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ment of said prior incumbrances which were to be satisfied 
out of the amount bid by them, and that they have made 
no payment to this defendant on account of said purchase 
either in cash or otherwise. 

The terms of sale and description of the property are set 
out in the «pinion of the Court. Upon issues submitted the 
following facts were found. 

Findings of the Jury: 

1. Adrian & Vollers bought the property, mentioned in 
the complaint and sold by the auctioneer on the 9th of Sep- 
tember, 1875, free from all incumbrances. 

2. The jury unanimously believe that they bid for the 
property at the time of the sale under the idea that it was 
sold out and out, clear of incumbrances 

3. They were led to that understanding by the auctioneer 
while conducting the sale and changing the terms of the 
sale. 

4. The price bid was a fair price for the premises, clear of 
incumbrances. 

The plaintiffs’ counsel then moved for judgment non ob- 
stante veredicto, which His Honor overruled, and rendered 
judgment in favor of the defendants and dismissed the action. 
Appeal by plaintitts. 


Mr. E. G. Haywood, tor plaintiffs. 

Messrs. George Davis and W. N. H. Smith, for defendants 
Adrian & Vollers. 

Messrs. Wright & Stedman, for defendant, Bank of New 
Hanover. 


Byyum, J. Before the plaintiffs can recover in an action 
for specific performance they must establish that the con- 
tract declared on, or some note or memorandum thereof was 
put in writing and signed by the party to be charged there- 
unto, or by some other person by him thereto duly author- 
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ized within the statute of frauds. It is admitted that the 
contract itself was not reduced to writing, but it is alleged 
that a “memorandum” of the contract of purchase was re- 
duced to writing at the time of sale and signed by the de- 
fendants, Adrian & Vollers, through their agent, the auc- 
tioneer, who cried the sale. This is denied by them and 
they rely on the statute of frauds. Bat. Rev. ch. 50, § 10. 
It is therefore necessary to inquire whether this “memoran- 
dum” of the contract was such as is required by the statute 
to bind the defendants. 

There were five mortgages at the same time, upon the 
same lot, the Bank of New Hanover holding the third. The 
Bank under a power of sale in its mortgage undertook to 
sell the lot for the payment of its debt, and to that end duly 
advertised the sale giving a sufficient description of the 
property, stating also the time, place and terms which were 
cash. Of this the defendants had notice and attended the 
sale. 

At the time of sale the auctioneer first read the printed 
advertisement before alluded to. and then he read the terms 
of sale as written in his auction book which were as follows ; 
“The purchaser pays for all papers and $5000 cash, the bal- 
ance in 6, 12 and 18 months, with 8 per cent interest, the 
purchaser to have possession on the Ist day of October, 1875, 
and his notes to draw interest from that time.” It does not 
appear that the “printed advertisement” was pasted in the 
auction book with the “terms of sale” there written, or was 
in any way attached to or physically connected with the 
written terms of sale; and they in no way refer the one to 
the other on their face. 

Adrian & Vollers bid off the property at the sum of $14, 
600. Morris, the auction-partner of Cronly, who cried the 
Sale, then and there, in the presence of Vollers who was an- 
nounced as the purchaser, immediately made in his auction 
book the following entry ; 
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“Sale at the Court House, Sept. 9th, 1875.” 


“ MAYER PROPERTY.” 


34 ft. on Market St. 58 ft. on alley and 132 
back. Line on Shrier Bros, Lease until Oct. 
1, 1876. $6000 cash. Bal. 6, 12 and 18 
months at 8 per cent. Possession Oct. 1, 1875. 
Notes bear interest from date. Purchaser to 
pay for all papers by the 15th inst.” 


Adrian & Vollers 
00K FLIES 


The “memorandum” of the contract is set forth verbatiny 
because upon its construction the plaintiffs’ right of action 
depends. For it will be observed that this agreement can- 
not be helped out by a reference either to the printed “ad- 
vertisement” or the “terms of sale ;” and that, for the reason 
that they are not attached or connected together, or by 
mutual reference connected so as to make one whole, from 
which the contract is to be ascertained. The agreement 
must adequately express the intent and obligation of the 
parties. Parol evidence cannot be received to supply any 
thing which is wanting in the writing, to make it the agree- 
ment on which the parties rely. It may be of one or many 
pieces of paper, provided the several pieces are so connected 
physically or by internal reference-that there can be no un- 
certainty as to their meaning and effect when taken together- 
But this connection cannot be shown by extrinsic evidence 
“If there is an agreement on one paper and something addi- 
tional on another, and a signature on another paper, that is: 
not a written and signed agreement, unless these several 
parts require by their own statement the union of the others ; 
for if they may be read apart, or in other connections, evi- 
dence is not admissible to prove that they were actually in- 
tended to be read together.”’ 3 Pars. on Contracts, 17. “But 
if it be necessary to adduce parol evidence in order to con— 

















JUNE TERM, 1877. 


MAYER & MORGAN ev. ADRIAN & VOLLERS. 














nect a signed paper with others unsigned, by reason of the 
absence of any internal evidence in the contents of the signed 
paper to show a reference to, er connection with, the un- 
signed papers, then the several papers taken together do not 
constitute a memorandum in writing of the bargain so as to 
satisfy the statute.” Benjamin on Sales, 160-1. | 

These general principles are well settled by the authbori- 
ties cited in the learned brief of Mr. Davis. 1 Sugden on 
Vend. and Pur, 200; 2 Schouler on Pers. Prop. 519. 

The signed memorandum not having been attached tothe 
printed advertisement nor otherwise referring to it, and parol 
testimony being inadmissible to connect them, the adver- 
tisement is to be put out of view as though it had never 
been, and we are to consider the signed memorandum as the 
only evidence of the contract of sale. Does it contain all 
the essential requisites of a contract which can be specifically 
enforced ? 

1. Whov-are the parties in this memorandum of sale? It 
is settled to be indispensable that it should show not only 
who is the person to be charged, but also who is the bar- 
gainor. The name of the purchaser is required by statute 
to be signed. So no question can be made of the necessity — 
of his name in the writing. But it is equally well estab- 
lished that the name or a sufficient discription of the other 
party is indispensable. “How” said MansFrep, C. J., “can 
that be said to be a contract or a memorandum of a contract 
which does not state who are the contracting parties?” 
Champion v. Plummer, 4 B. & P. 253; 3 Pars. on Contr.°13 
and note. Benjamin on Sales, 169. In Williams v. Lake, 
29 L. J. Q. B. 1, the defendant wrote a note binding him- 
self as a guarantor and gave it to a third person for delivery, 
but the name of the person to whom the note was addressed 
was not written in the note. It was held by all the Judges 
insufficient to satisfy the statute and this decision was ap- 
proved and followed in 1 Morse, 154. Benjamin on Sales,, 
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170. But while all the authorities are clear that the meme- 
randum should show who are the parties to the contract, if 
this is done by description the statute is satisfied and parol 
evidence is admissible to apply the description, that is, to 
show who is the person described so as to enable the Court 
to understand the description. In our case the memoran- 
dum neither names nor describes the bargainor. Neither 
does it state that Adrian & Vollers are the purchasers. On 
one side of the memorandum are the words “Adrian & Vol- 
lers,” and on the other, the figures “$14,600.” But the first 
are not described as purchasers or the latter as the price bid, 

We may infer therefrom that Adrian & Vollers were the 
purchasers and at that price, but it is not so declared in the 
writing, and we cannot certainly know it without recourse 
to parol testimony which the statute forbids. Looking at 
the memorandum alone, why should it be more reasonably 
inferred that the name “Adrian & Vollers” indicated who 
were the purchasers rather than who werethe vendors. Cer- 
tainly the implication that they were the purchasers is not 
a necessary one from this meagre entry, and beyond all 
question nothing whatever in the memorandum contained, 
does or purports to declare that the Bank of New Hanover 
or any other party was the vendor and a party to the con- 
tract of sale. 

2. But the defendants insisted that the signed memoran- 
dum does not contain all the material terms of the agree- 
ment and is net therefore the contract in writing which is 
required by the statute. Issues were thereupon submitted 
toa jury who by its verdict found ; (1) that the auctioneer 
sold and the defendants purchased the property free of all 
incumbrances ; (2) that Adrian & Vollers had reason to be- 
lieve and were led to that belief by the representations of 
the auctioneer made to them at the sale, that the property 
was to be sold out and out, and that they bid for it with 
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that understanding and belief; (3) that the price bid was a 
fair price for the land clear of incumbrances. 

The plaintiffs objected to the parol testimony by which 
the issues were established, as incompetent to vary or add to 
the terms of the written memoraudum. But it is well es- 
tablished, that while such testimony is inadmissible for the 
party seeking specific performance, it is always admissible 
fur a defendant resisting it. Itisa principle of equity juris- 
prudence that parol testimony is admissible to rebut but not 
to raise an equity. Ifthe written document does not fully 
represent the contract between the parties, it will defeat the 
action, or the plaintiff will be compelled to accept a per- 
formance according to the actual contract. 3 Pars. on Contr. 
389; Townsend v. Staugrom,6 Ves. 328; Garrard v. Gren- 
ling, 2 Swanston, 244 ; Martin v. Pycroft, 2 DeG. M. & G. 785; 
15 Eng. L. & E. 376, reversing same case ; 11 Eng. L. & E. 
110; Story Eq. §§ 769—70; 1 Sugd. Vend. & Pur. ch. 3, § 8, 
pl 27; Benjamin on Sales, 154-5. 

If we put out of view the mortgage held on the property 
by Adrian & Vollers, which recited that there were two other 
mortgages prior to that of the Bank under which the lot 
was sold, the verdict of the jury was a conclusion of law 
rather than a finding of facts; for both the memorandum of 
the contract and the Bank mortgage and power of sale con- 
tained in it, impose on the seller the legal duty of making a 
clean title to the purchaser, because they all import a good 
title in the mortgagee making the sale. A purchaser not 
under a decree of sale by the Court cannot be compelled to 
take an equitable title or a doubtful one. 1 Sugd. Vend. and 
Pur. 297. But it was owing to the very fact that the mort- 
gage to Adrian & Vo.lers gave them notice of the prior 
incumbrances that they before bidding inquired of the auc- 
tioneer, how the purchase money would be applied, and the 
kind of title that would be made. It was upon his assurance 
both before and at the sale, that the purchase money would 
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be applied in extinguishment of the prior incumbrances, that 
the purchase was made. He even assisted Vollers in caleu- 
lating the amount due upon the prior incumbrances, and on 
tlie day of sale did not offer for sale the interest of Feist 
Mayer, but offered the property without proclaiming, as in 
good faith he was bound to do, that it was subject to prior 
mortgages. Everybody present except the mortgagees must 
have understood from the advertisement, the proclamation of 
the terms, and from the conduct and representations of the 
auctioneer, that the sale was of the entire property free of 
incumbranees. Adrian & Vollers were made to believe that 
by arrangement between the Bank and the prior mortgagees, 
the sum bid would be used in removing the incumbrances 
and that they were to receive a good title. It was in that 
expectation thus induced that the defendants bid the full 
value of theland. The jury, therefore, were well warranted 
in finding that the auctioneer exposed the lot for sale free 
from incumbrances and that the defendants bid for it with 
that understanding. The plaintiffs admit that they cannot 
make such a conveyance and the defendants, the purchasers, 
refuse to accept any other. As the signed memorandum 
‘then does not contain the true contract, it is not a compliance 
with the statute and there can be no specific performance of 
it decreed. 

It is found by the jury that the defendants bid the full 
value of the lot, yet it is admitted that they must pay 
$9,840 more, before they can get a good title by removing 
the incumbrances. The vendor, the Bank, making the sale 
admits that Adrian & Vollers did purchase under a misap- 
prehension, and for that reason did not consider them bound 
or attempt to enforce a compliance ; and the jury find that 
this misapprehension of the purchasers was induced by the 
conduct of the Bank itself through its authorized agent, the 
auctioneer. With what face could the Bank come into this 
Court and call upon the purchasers for a specific performance, 
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and how can these plaintiffs, who can and do seek a specific 
performance only through or by virtue of this questionable 
conduct of the Bank, place themselves up n other and 
higher grounds? They must take the shade as well as the 
light of this singular conduct of the Bank. They claim 
that the Bank by this sale acquired rights which it holds as 
a trustee for them, and which they can enforce by this ac- 
tion, but it is too plain for argument that the equity of 
Adrian & Vollers against the enforcement of specitic per- 
formance applies equally to the plaintiffs and the Bank. A 
vendor of property who makes statements respecting the 
property is bound to make them free from all ambiguity, 
and the purchaser is not bound, upon the spur of the moment 
of sale, to take upon himself the peril of ascertaining the 
truth or true meaning of his statements. A definite repre- 
sentation upon a fact affecting the value of the subject of 
sale, if it be untrue, will entitle the purchaser to resist spe- 
cific performance. Kerr on Fraud and Mistake, 360; Lord 
Brooke v. Roundthwaite, 5 Wa. 304; Stewart v. Alliston, 1 Mer. 
26. 

3. It is however insisted that the purchasers, after they 
became fully apprized of the true character of their pur- 
chase and their defences to specific performance, affirmed 
and ratified it by entering into possession and receiving and 
collecting the rents and profits. The purchasers deny that 
they subsequently ratified the purchase, and aftirm that they 
always treated the sale as not binding upon them, but void. 
They admit that they did take possession of part of the 
premises by receiving and contracting to receive rents. So 
far from affirming the sale the purchasers expressly refused 
to comply with its terms and repudiated it, and in that the 
Bank acquiesced. But Adrian & Vollers did not stand in 
the relation of strangers to this property. If they had been , 
strangers there might have been some force in the argument. 
But they were mortgagees and as against these plaintiffs had 
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a right to the possession and the rents and profits until their 
debt was satisfied. This right they had independent of any 
acquired under their alleged purchase. Such a possession, 
rightful in itself, cannot be held to be an affirmance and rat- 
ification of the contract of purchase. Crawley v. Timberlake, 
2. Ired. Eq. 460. 

The specific execution of a contract in equity is a matter 
not of absolute right in the party, but of sound discretion in 
the Court; and an agreement to be carried into execution 
must be certain, fair and just in all its parts. Leigh v. 
Crump, 1 Ire. Eq. 299. If its strict performance under the 
circumstances would be harsh, inequitable and oppressive, a 
Court of Equity will not decree such performance. The 
party calling for specitic performance in every part of the 
transaction must be free from every imputation of fraud or 
deceit, and if the agreement is affected by misrepresentation 
or tainted by deceit, it is incapable of being made the sub- 
ject of interference by a Court of Equity in order to compel 
its specific performance. The party who calls for specific 
performance must show that his conduct has been clear, 
honorable and fair. Kerr on Fraud and Mistake, 388 ; Can- 
naday v. Shepard, 2 Jones Eq. 224; Lloyd v. Wheatley, Ibid 
267; Cor v. Middleton, 2 Drew. 220; 1 Story’s Eq. §§ 
736-70. Perhaps no more appropriate case for the 1efusal of 
the Court to compel specific performance could be presented 
than this, where the vendor by duplicity and misapprehen- 
sion has induced the vendees to bid off a property to which 
no good title can be made, and to give a price approaching: 
double the value of the interest he was authorized to sell. 

The equity against specific performance in the view we: 
are now taking of the case, is altogether independent of any 
question of the validity of the contract of sale, as not being 
in compliance with the statute of frauds, 

In conclusion, attention is called to what was said by the 
Court in Kornegay v. Spicer, 76 N. C. 95, and Mosby v. Hodge, 
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their 76 N. C. 387. Here was a complication arising out of five 
f any mortgages piled one upon another. To ascertain the debts, 
sion, adjust the equities and declare the rights of the several 
Tate parties, were matters addressed peculiarly to the jurisdiction 
lake, of a Court of Equity. All the parties being brought before 
the Court, a decree of foreclosure and sale of the entire prop- 
itter erty would have been made, a clean title executed to the 
mn in purchaser, and the proceeds of the sale disbursed by the 
tion direction of the Court according to the rights of the several 
h v. mortgagees. Such a course is generally advisable and in 
the this case would have saved expensive and disagreeable liti- 
ea gation. 
The There is no error. 
the 
l or Per CurRIAy. Judgment affirmed. 
‘ion 
ub- 
pel Pe 
ific 
ate C. J. GREEN v. THE NORTH CAROLINA RAILROAD COMPANY. =| © =) G 
an- 
vid Statute of Frauds--Parcl Ccntraet for the Sale of Land. 
of The requirement of the statute of frauds that a contract for the sale of 
ed land shall be in writing, &c , applies only to ‘‘the party to be charged 
n- therewith; 
ch Therefore, where the plaintiff and defendant entered into a parol contract 
whereby the plaintiff agreed that defendant might cut from his land a 
1g: certain quantity of wood, for which the defendant was to execute to 
plaintiff a deed for a certain tract of land; Held, that the plaintiff could 
ve: not recover in an action of assumpsit for the value of the wood taken by 
ry defendant, but was bound by the terms of the original contract, the de- 
fendant not seeking to avoid the same. 
? (Mizell v. Burnett, 4 Jones, 249; Foust vy. Shoffner, Phil. Eq. 242, cited, 
distinguished and approved.) 
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Civiz Action tried at January Special Term, 1877, of 
Wake Superior Court, before Schenck, J. 

This action was breught to recover the value of a certain 
number of cords of wood alleged to have been delivered to 
defendant company under a verbal contract, in which the 
plaintiff agreed that the defendant might cut off of his land, 
along and near the defendast’s road as many cords of wood 
as the defendant had cut off of a certain tract of its own. 
The defendant agreed to take the wood and to convey to the 
plaintiff a tract of land in payment therefor. During the 
years of 1863-64, and before May, 1865, the defendant cut 
and hauled from the plaintiffs land about 2200 cords, and 
in the fall of 1866, about 200 cords more. The defendant 
promised to execute a deed upon the demand of plaintiff, 
but no deed had been executed at the time this action was 
commenced. After verdict and before judgment, however, 
the defendant filed in Court a deed conveying the land to 
the plaintiff in fee, and tendered a release to plaintiff from 
all further execution of the contract on his, plaintiff’s part. 
The following facts were found by the jury upon the issues 
submitted : 

Findings of the jury; 

1. The defendant took 2200 cords of wood from the plain- 
tiff’s land in 1863-4 and up to May Ist, 1865. 

2. The value of each cord was fifty cents. 

3. The plaintiff has received no pay for the wood. 

4. After May Ist, 1865, the defendant took 200 cords 
valued at fifty cents per cord. 

5. The defendant verbally agreed to sell to plaintiff the 
land in payment of the wood and to give him a deed for the 
same. 

6. The defendant neglected to execute the deed when de- 
manded by plaintiff in 1872 

On this verdict the Court held that the plaintiff was enti- 
tled to recover the value of the wood and gave judgment 
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. 
Pe ve GREEN 0. N. CR. R. Co. | ~ ; 
» of accordingly. Appeal by defendant. (See same case, 73 N. 
C. 524.) 
ain 
| to Messrs, Buttle & Mordecai, tor plaintiff. 
the Messrs. J. B. Batchelor and W. N. H. Sin th, tor defendant. 
nd, 
od Pearson, C. J. The plaintiff claims the value of 2200 
vn. cords of wood, standing on the land, which he estimates at 
he fifty ceuts per cord, making eleven hundred dollars, cut and 
he carried away by the defendaut, as upon a common count in 
‘ut assumpsit “quantum valebat.” 
nd The defendant admits the taking of the 2200 cords of 
nt wood and avers that it was done under a contract that the 
ff, wood was to be paid for by the deed of defendant to plaintiff, 
as for a certain other tract of land particularly described, and 
or, avers that it has always been “ ready, able and willing” to 
to make the deed upon a compliance by the plaintiff of his part 
m of the agreement. To this the plaintiff makes replicationas 
t. . provided for by C. C. P. § 127. 
es The answer sets up a special contract, and it is settled that 
so long as it exists, neither party can resort to the common 
counts in assampsit. The question then is, what had put 
- an end to this contract at the time the action was commenced ? 
The defendant says he has received all or the greater 
part of the wood, and is ready to make a deed for the land 
if the plaintiff has complied with his part of the contract, 
8 and whenever the plaintiff executes the contract on his part 
he is ready to make the deed. 
’ 3 This alternative mode of pleading (which should never be 
allowed) made it necessary to leave the issue toa jury. 
There is no distinct issue presenting the point. The nearest 
, to it is “issue V” by which it is found that the defendant 
did agree verbally to sell the land described in payment for 
the wood and to give him a deed therefor to which the jury 
respond “yes by consent.” 
7 
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The section (C. C. P. 127) relied on by plaintiffs counsel 
allows the plaintiff to be considered as putting in ‘a direct 
denial” or a replication by confession and avoidance “as the 
case may require” him. ‘The case did not require a “direct 
denial” for the parol contract to pay for the wood by a tract 
of land is proved and in fact is admitted. 

As to the matter in avoidance the plaintiff by way of re- 
plication says, “the contract being for land is void under the 
statute.” That is true. The contract is void unless “signed 
by the party to be charged therewith.” There is no attempt 
here to charge the plaintiff. Tle is the actor in the matter, 
and as the defendant agrees and offers to comply with the 
contract and does not seek to avoid it under the statute, the 
plaintiff cannot take shelter under it for the purpose of 
getting rid of the contract and holding the defendant liable 
for the value of the wood, as if there had been no agreement 
on his part to take the.tract of land in full payment. 

The parol contract was to exchange land for wood. The 
defendant admits the contract and is ready and willing to 
perform it. ‘The plaintiff says he has performed his part of 
the contract and secks to repudiate it and recover the value 
of ‘the wood, as if there had been no contract- by which he 
was to be paid in land and not in money, cn the ground: 


1. That so far as he is concerned, the contract being tu sell 


land was void. Reply; the statute applies only to “the 
party to be charged therewith.” See Mizell v. Burnett, 4 
Jones, 249. So he cannot repudiate the contract, the defend- 
ant being willing to perform it. 

2. That the defendant had delayed for an unreasonable 
time to execute the deed. There was delay on both sides, 
but there is no doubt of the truth of the averment in the 
answer that defendant was ready and willing to make the 
deed when the plaintiff complied with his part of the contract, 
which was supplemented by an agreement that plaintiff was 
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to cut and haul the balance of the wood that had not been 
received by defendant. 

Without going into details, the merits of the case depend 
upon this; How has the plaintiff freed himself from the 
agreement to take the tract of land in payment for the wood ? 
Denial of the contract will not do, for the parol contract is 
proved and admitted. Plea of the statute of frauds will 


re not de, for he is not “the party to be charged thereby.” So 
od the case is that of one who repudiates his contract, the 
pt validity of which is not disputed, and seeks to recover upon 
r, ; the common count. Unreasonable delay will not answer the 
1e plaintiffs purpose to get rid of the special contract, for he 
1e 4 might at any time by complying with his part of the con- 
of tract have compelled the defendant to comply with his part. 


So there is no ground on which the plaintiff can “cut loose” 


from the special contract and sue for the value of the cords 
of wood. 


UNIV. OF MICH. LAW LIBRARY 


e Foust v. Shoffner, Phil. Eq. 242, settles the question unless, 
Oo . as Mr. Battle contends, the adroit’ mode of pleading, by 
of which no reference whatever is made to the verbal contract 
) to take land in payment for the wood, can distinguish the 
e cases. That contract is relied upon by the defendant and is 
still subsisting. His Honor ought to have ruled that the 
i" plaintiff was not entitled to recover upon the common count, 
e ** quantum valebat,” as it was held in Foust v. Shoffner, that 
4 he could not recover upon the common count for “ money 
: had and received,” or on a bill in equity filed in its stead. 
Error. 





Per Curram. Venire de novo. 
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H. T. CLAWSON v. W. 0. WOLFE. 


Practice--Misnomer-- Amendment of Process-- Waiver of Irregularity- 


1, A defect in the name of a defendaat in the summons is cured bya 
judgment by default rendered against him. under the provisions of Rev. 
Code, ch. 3, § d. 

2. Where such judgment is taken before a Justice of the Peace and car-- 
ried by appeal to the Superior Court, it is the duty of the Court to 
make the proper amendment and proceed with the trial upon the merits- 


8. Where the defendant in such case took an appeal from the Justice and 
failed for seven terms tomake any motion to dismiss, he thereby waived 
the irregularity complained of. 


(Gibbs vy. Fuller, 66 N.C. 116, cited and approved.) 


AprgaL from a Justice’s Court tried at January Special 
Term, 1877, of Wake Superior Court, before Schenck, J. 

The title of the action in the Justice’s Court was, “ H. T. 
Clawson v. W. O. Wolfe and J. W. Watson,” and on the face 
of the summons was, “ you are hereby commanded to sum- 
mon J. O. Wolfe, &.” When the case was called for trial 
(the first time after it was docketed) the defendant moved 
upon the face of the papers to set aside the judgment ren- 
dered by the Justice of the Peace against him and to dis- 
miss the action, for the reason that it appeared affirmatively 
that no summons issued to or was served on W. O. Wolfe, 
the defendant, and that the return of the Constable was de- 
fective. 

The plaintiff resisted the motion and oftered to prove by 
the Constable that it was served on this defendant, and 
asked that the return be amended; and further, that the 
defendant had waived all irregularity in the proceeding by 
giving the Justice notice of appeal, after judgment upon the 
alleged defective summons had been rendered and execution 
issued thereon. His Honor being of opinion with the de- 
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fendant, gave judgment accordingly and the plaintiff ap- 


pealed. 


Messrs. E. G. Haywood and Geo. H. Snow, for plaintiff. 
Messrs. Busbee & Bushee, for detendant. 


Brnum, J. There is error. It is provided in the Rev. 
Code, ch. 3, §$ 5-6, that where a judgment shal] have been 
reudered in any case upon default, ni/ dicit, &c., it shall not be 
reversed, impaired or inany manner affected, for any defects 
in the process or pleadings, to wit; for any mistake in the 
name of any party or person, &c., where the correct name 
shall have been once rightly alleged in any part of. the 
pleadings or proceedings. And that such omissions, defects 
and variances, not being against the right and justice of the 
matter of the suit, and not altering the issue between the 
parties on the trial, shall be supplied and amended by the 
Court where the judgment shall be given, or by the Court 
in which the judgment shall be removed by appeal. This 
statute covers this case. The name of the defendant was 
correctly set forth in the title of the summons and in the 
declaration which was upon a note sigued by the defendant 
and which he does not deny. The only defect is contained 
in the body of the summons where he is vamed J. O. Wolfe, 
when it should have been W. O. Wolfe. Wethink it sufti- 
ciently appears, without the aid of the proposed affidavit, that 
W. O. Wolfe was actually served with process and was not 
in the slightest degree misled. The officer returns upon 
the process that it was “served” and the defendant does not 
deny that it was served upon him, but we think by fair in- 
ference admits it, when in his notice of appeal and as one 
of the grounds of it, he says “that judgmeut was rendered 
without any service of proper summons upon the defendant 
W. O. Wolfe.” If no summons had been served upon him 
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it was incorrect to insert the word “ proper” which having 
been inserted, must have its proper effect. 

The title of the sammons was against the defendant by 
his proper name, the declaration of the cause of action was 
against him by his proper name, the judgment also correct- 
ly set forth his name, and finally the summons was served 
upon him, containing such a description of the cause of ac- 
tion that he could not have been reasonably misled by what 
he must have known wasa clerical mistake as to a single 
letter. It was therefore the duty of the Court under the 
provisions of the Rev. Code, before cited, and C. C. P. §§ 
128, 135, to make the amendment and proceed with the trial. 
Gibbs v. Fuller, 66 N.C. 116. We place our decision upon the 
proper construction of our statutes and therefore we do not 
consider the English authorities cited by the defendant's 
counsel as applicable. 

Weare also of opinion that W. O. Wolfe having admitted 
himself to be the defendant by praying an appeal and de- 
fending the action for seven terms of the Court, without 
having specified the grounds of his motion to set asice the 
judgment and dismiss the action, or moved in the matter, 
thereby waived the irregularity complained of. 





























Per Curiay. Venire de novo. 


W. R. PERRY v. J. D. WHITAKER, 
Practice--Appeal--Writ of Recordari. 


No appeal lies from the refusal of the Court below to grant a motion te 
dismiss a petition for a writ of recordari. An appeal lies from the 
order of the Court either granting or refusing to grant such writ. 

(Collins vy. Collins, 65 N.C. 135; Cardwell vy. Cardwell, 64 N. C. 621, cited 

and approved.) 
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Petition for a Writ of Recordari heard at Spring Term, 
1877, of Wake Superior Court, before Buzton, J. 

In an action heretofore had before a Justice of the Peace, 
in which J. D. Whitaker was plaintiff and G. W. Perry and 
W. R. Perry were defendants, a judgment was rendered for 
plaintiff on the 21st of December, 1875. The plaintiff says 
in his petition that he has a good defence to the notes upon 
which said judgment was rendered. The defendant moved 
to dismiss the petition. His Honor overruled the motion 
and ordered the defendant toanswer. The defendant accord- 
ingly filed an answer, and also appealed from the judgment 
of the Court in refusing to dismiss the petition. 


Messrs. A. M. Lewis and J. H. Flemming, for plaintitt. 
Mr. Walter Clark, for defendant. 


Bynum, J. This is a petition for a writ of recordari. An 
appeal lies from an order of the Judge either granting or 
refusing to grant the writ, but no appeal lies where the 
Judge has done neither the one nor the other, which is our 
case. When the plaintiff filed bis petition, the defendant 
moved to dismiss it, and upon the refusal of the Judge to 
dismiss he appealed to this Court. A refusal to dismiss at 
that stage of the case was by no means the same as or equiva- 
lent to granting the writ. Before tinal action the Judge de- 
sired, and it was his duty, to ascertain the facts; hence he 
ordered the defendant to answer the allegations of the peti- 
tion. The defendant did answer, notwithstanding bis ap- 
peal, denying many of the allegations of the petition and 
thus raising questions of fact for the decision of the Court. 
But without awaiting the finding of the Judge upon these 
issues or any judgment granting or refusing the writ, and 
without predicating any motion upon the petition and an- 
swer, the defendant prosecuted and relied upon his previous 
appeal. The appeal was precipitate and from no appealable 














IN THE SUPREME COURT. 









PERRY v. WHITAKER. 






order or judzment. Whether a writ of recordai ought to 
have been issued depends upon the facts. No facts are found 
by His Honor and we cannot therefore see whether he ought 
or ought not to have issued the writ But owing to the 
hasty appeal, His Honor was prevented from either finding 
the facts or giving a judgment granting or refusing the 
recordari. Collins v. Collins, 65 N. C. 135; Cardwell v. Card- 
well, 64 N.C. 621. 

If the case were properly before us and it were allowable 
to us to ascertain the facts from the pleadings as now pre- 
sented, we should say without hesitation that there is no 
case made out entitling the plaintiff to the writ. But for 
the reasons we have given, there is nothing before us to act 
on and the appeal must be dismissed and the case remanded. 


















Per CurniaM. Appeal dismissed. 
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HENRY C. WALL and THOMAS C, LEAK, Executors, and others v. 
HENRY FAIRLEY and others. 


Parties--Practice-- Purchaser at Execution Sale-- Bankruptcy --Real 
Property, 


1. The personal representative of a deceased person is a necessary party 
to an action by creditors against the heirs-at-law to subject land to the 
payment of a debt, when the alleged debt is denied. 


te 


Where the plaintiffs obtained a judgment against the ancestor of de- 
fendants and purchased land at execution sale in which he had no legal 
or equitable estate (which land such ancestor had procured to be con- 
veyed to his children before said judgment was odtained. he being then 
insolvent and paying the purchase money) ; Held, that the purchasers 
acquired no estate in the land and that the judgment was satisfied to 
the amount of their bid ; 

Held further, That the plaintiffs, under Bat. Rev. ch. 44, §26, had a cause 
of action against the ancestor for a failure of his title ; 


Held further, That the subsequent discharge in bankruptcy of the ances- 
tor extinguished such cause of action as well as the original judgment. 


un 


In such case, the failure of the assignee in bankruptcy to institute pro- 
ceedings to subject the land to the payment of the julgment debt does 
not entitle the plaintiffs to relief in this Court 


re 


Although the words ‘teal property’ include equitable as well as 
legal estates, they cannot be construed to cover land in which the de- 
fendant never had any estate or right, and as to which his creditors had 
only aright in equity to follow a personal fund which had been con- 
verted into the land as a gift to his children and in fraud of his creditors. 
(Rhim vy. Tull, 13 Ire. 57; Frosty. Rrynolds, 4 tre, Eq. 404; Halcombe v. 
Loudermilk, 3 Jones 491; Murrell v. Roberts, 11 Ire. 424; Scott vy Dunn, 
1 D. &B. Eq. 425; McKeithan v. Walker, 66N.C, 95; Laws vy Thomp- 
son, 4 Jones, 104, cited, distinguished and approved.) 


‘vit Action tried at Spring Term, 1877, of RicumMonp 
Superior Court, before McKoy, J. 
The plaintitts are John C. Gay and the executors of Mial 
Wall, deceased. 
The defendants are the beirs at law of John Fairley, de- 
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ceased. His administrator was not made a party defendant. 

The plaintiffs ask that the defendants be declared trustees, 
and that certain lands be sold under the direction of the 
Court and the proceeds be applied to the satisfaction of the 
debts of John Fairley, deceased. 

The facts stated by Mr. Justice RopMan are deemed suf- 
ficient. See also same case, 73 N. C. 464. 

Upon issues submitted and under the instructions of the 
Court below the jury rendered a verdict in favor of the de- 
fendants. Judgment. Appeal by plaintiffs. 


No counsel for plaintiffs. 
Messrs. John D. Shaw and F. McNeill, for defendants. 


Ropman, J. 1. The defendants object to any recovery by 
the plaintiffs, because the debts which they allege against 
John Fairley are denied and his administrator is not a party. 

When this case was last before us on a demurrer to the 
amended complaint, (73 N. C. 464,) the fact that the ad- 
ministrator was not a party, was assigned as one cause of 
demurrer. We thought then, that inasmuch as the debts to 
plaintiffs were admitted by the demurrers there was no 
necessity that the administrator should be a party, as the 
only object of making him a party was to establish the 
debts. The opinion of the Court was delivered by me, and 
it did not then occur to me as has been pointed out in the 
argument on the present trial, that although the admission 
was conclusive upon the defendants for the purposes of that 
trial, it would not bind the administrator, if the defendants 
should sue him for an account in the Probate Court. 
Whether our-opinion on that point was right or wrong as 
the case was then presented, it is not now material to con- 
sider. It was confined to the particular circumstances of 
the case as it was then presented to us, and we never 
‘meant to say that the administrator would not be a ne- 
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cessary party, if the alleged debts to the plaintiffs were 
denied. 

As the case is now presented, we think that the adminis- 
trator of John Fairley is a necessary party to any determi- 
nation that the intestate owed the debts alleged in the com- 
plaint. 

2. A decision contined to this point would merely remand 
the case to be tried over again, and as we think the other 
grounds of defence are with the defendants, it would be 
mere procrastination to put our judgment on the former point 
alone. In November, 1869, Wall and Leak, executors, recov- 
ered judgment against John Fairley for $357, with interest 
and costs, and at the same term, Gay recovered judgment for 
$863.78, Xe. 

Executions on these judgments were levied on a piece of 
land which one Shortridge, for a consideration paid to him 
by John Fairley, who was then insolvent, had, before the 
recovery of the judgments, conveyed to Margaret McEachin, 
and Henry Fairley, children of said John. The land, or 
rather the estate of John Fairley in the land, was bought by 
the plaintiffs for $1000, which being applied pro rata to the 
judgments left a residue unpaid on each. 

As Jobn Fairley never had any estate, legal or equitable, 
in the land, the levy and sale were wholly void ; in that, the 
purchasers acquired no estate in the land purchased, and no- 
lien upon it for their debts. Rhemv. Tull, 13 Ive. 57 ; Frost 
v. Reynolds, 4 Ire. Eq. 494. Their judgments were satisfied 
to the amount of their respective shares of the money bid. 
Halcombe v. Loudermilk, 3 Jones, 491 ; Murrell v. Roberts, 11 
Ire. 424 ; Frost v. Reynolds, 4 Ire. Eq. 494. And although 
by virtue of Bat. Rev. ch. 44, § 26, the purchasers were en- 
titled to recover of John Fairley, by reason of the failure of 
his title to the property, the sums pa:d by them on the pur- 
chase, yet the debt to them was in tLe nature of a debt by 
assumpsit, and was barred by the statute of limitations 










































IN THE SUPREME COURT. 





WALL v. FATRLEY. 





after three years from the accrual of the right of action. 
Laws v. Thompson, 4 Jones, 104. 

We do not propose however to consider the effect of the 
‘statute of limitations as a defence in this case. 

On 17th November, 1870, John Fairly was adjudicated 
bankrupt. On 3rd February, 1871, he formally: assigned all 
his property to an assignee. On 24th March, 1871, he re- 
ceived his final discharge. At that date, among the debts 
which he owed, were the $1000 to plaintiffs as aforesaid, 
and the unpaid residues of their several judgments. 

No reason is given to us why all these debts were not dis- 
charged, and we think they were. In that case the plain- 
tiffs were not creditors of John Fairley in 1873, when the 
amended complaint was filed, and their whole case falls to 
the ground. The debts to plaintiffs were provable in the 
Bankrupt Court. Their right to subject the land described 
in the complaint was not destroyed when John Fairley went 
into bankruptcy, and they as creditors might have exercised 
that right through his assignee and if necessary, might, by 
application to the Court, have compelled him to assert it. 
‘That they did not do so, and that the assignee has permit- 
ted the statute of limitations to bar his claim, (if he has 
done so, as we assume that he has) is no argument why this 
‘Court can aid the plaintiffs. If the debt were a fiduciary 
one, or if the plaintiffs bad acquired any estate in the land 
‘which gave them a lien, the case might be different. But 
we have seen that they have not. The debts to them stand 
on no different footing from the other debts of the bankrupt 
and were extinguished by his discharge. In fact it cannot 
be material, whether the judgments were extinguished in 
part by the sale of the supposed estate ot John Fairley, or 
not. Because, even if equity would keep them alive for the 
benefit of the purchasers, and would substitute them to the 
rights of the judgment plaintiffs, as it might perhaps be con- 
tended under the case of Scott v. Dunn, 1 D. & B. Eq. 425, 
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that it would, still, by the discharge of the defendant asa 
bankrupt, the judgment debts have been discharged. 

Such we consider to be the law without reference to the 
Code of Procedure, And we think that that has made no 
change. By § 254, docketed judgments are a lien on the real 
property of the defendant which he had at the time of the 
docketing, &e. 

It has been held that the words “real property ” include 
equitable, as well as legal estates of the defendant although 
they are such as cannot be sold under execution, or without 
a resort to the extraordinary remedies of the Courts. 
Me Keithan v. Walker, 66 N. C. 95. 

But these words cannot be construed to cover land in 
which the defendant ‘never had any estate or right, and as 
to which, his creditors have only a right in equity to follow 
a personal fund, which has been converted into the land as a 
gift to his children and in fraud of them. 


Per Curiam. Judgment affirmed. 
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*A. J. CREWS v. THE FIRST NATIONAL BANK OF CHARLOTTE, 






Sheriff's Deed--Execution Sale --Fraud--Practice. 




























1. A Sheriff's deed is not rendered void at law by the fraudulent combi- 
nation of the plaintiff and defendant in the execution, by which bidding 
was suppressed at the execution sale and the former enabled to pur- 
chase the land at an undervalue ; Therefore, when in such case a pur- 
chaser of the land at a sale under a subsequent execution brought an 
action to have the first purchase declared void and to recover the pos- 
session of the land ; He/d, that he was not entitled to recover. 





2. In such case the subsequent purchaser must seek relief in the equita- 
ble jurisdiction of the Court 

3. In such case it is suggested by the Court that a proper settlement of 
the controversy would be, for the land to be sold with a clear title so 
as to bring a full price and the proceeds divided among the judgment 
creditors according to their legal priorities. 

(Hill v. Whitffeld, 3 Jones, 120; Rich v. Marsh, 4 Ire. Eq. 596; Halybur- 
ton v. Greenlee, 72 N: C. 316; Wall v. Fairley, ante 105, cited and ap- 
proved.) 





Crvit AcTION to recover Possession of Land tried at Spring 
Term, 1877, of Burke Superior Court, before Furches, J. 

This action was commenced in Cleaveland County and re- 
moved to Lincoln, thence to Burke. A sufficient statement 
of the case is setout by Mr. Justice RopMan in delivering , 
the opinion of this Court. There was judgment for the de- 
fendant and the plaintiff appealed. 


Mr. J. F. Hoke, for plaintiff. 
Messrs. Battle § Mordecai, Shipp ¢ Bailey and G. N. Folk, 
for defendant. 





*Bynum, J. having been of counsel in the Court below did not sit on 
hearing of this case. — 
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Ropmay, J. The general facts of this case may be briefly 
TTE. stated : 
1. On the 7th of December, 1869, the plaintiff purchased 
the land sued for at a sale by the Sheriff of Cleaveland under 
executions upon judgments against D. & C. Froneberger, 


m bi- partners, docketed in that County on the 2nd of November, 
ding 1869. The plaintiff also purchased the same land at a sale 
ca made by the U. 8. Marshal under an execution issued upon 
hes a judgment recovered against D. Froneberger, one of the 
pos- partners of the firm of D. & C. Froneberger, for a partner- 

ship debt. The judgment was recovered on the 30th of 
uita- November, 1868. 

The purchase under this judgment need not be further > 

tof noticed as besides being liable to the gbjection that it was" “* ~ . 
ohn against one of the partners, it stands upon the same footing ® 

in other respects with the purchase at the Sheriff's sale. 
= It is not disputed that as against the defendants in the 


ap- execution the plaintiff acquired a title to the land. And in 
the absence of any defence he is entitled to recover. For 
this purpose the purchase at the Sheriff's sale will suftice. 


ng 2. The defence is that the defendant purchased at a sale 
made by the Sheriff on the 6th of September, 1869, on judg- 
tat ments against the firm, docketed in Cleaveland before the 
nt date of the judgment in the Circuit Court of the United ‘ 
We: States (November 30th, 1868,) which was also before the 
- docketing of any of the judgments under which the 


plaintiff purchased. If the case stopped here the defence 
would be complete. 

3. The reply however is that at the sale on the 6th of 
My September, 1869, at which the defendant purchased, it by 
. its agent, in combination with the defendant in the execu- 
_ tion, D. Froneberger, fraudulently suppressed competition ; 
and the jury find that it did, and that by reason of such sup- 
pression of biddings it bought the land worth $40,000 for 
$12,500. 
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4. Upon this finding, the plaintiff contends that: the pur- 
chase by the defendant was absolutely void, at least as to 
the creditors of D. & C. Froneberger, and that he (the plain- 
tiff) acquired by his purchase on the 7th of December, 1869, 
all the estate of the defendants in the execution, and that he 
is consequently entitled to judgment for the land claimed in 
this action. 

The Judge refused to give that judgment, and on the 
plaintiff declining to ask for any other, gave judgment 
against him, from which he appealed. 

The only question before us at present. is, was the sale at ‘ 
which the defendant purchased, void {—or did the deed of 
the Sheriff pass the legal estate subject to any equities which 
may exist between the parties. If the deed is void and 
may be collaterally impeached, the plaintiff is entitled to the 
judgment he demands ; otherwise he is not entitled to recover 
in this action in its present form, although he may be entitled 
to have the sale vacated. Hill v. Whitfield, 3 Jones, 120, de- 
cides that the Sheriff's deed to defendant conveyed the legal 
estate ; and such seems to have been assumed as the law im 
Rich v. Marsh, 4 Ire. Eq., 396, and in several other cases of a 
similar character. The reasonis plain. If the sale has beem 
made by the officer and with the forms prescribed by law,. 
the title passes by mere force of Jaw and only a Court of 
Equity or a Court of Law exercising its equitable jurisdic-- 
tion can avoid it. At the utmost the sale was only voidable- 
at the instance of a party injured. Spencer v. Champion, 13 
Conn. 11; Estill v. Miller,3 Bibb, 177; 4 Cowen, 717. In 
many cases it would werk an obvious injustice to declare 
the sale void because the purchaser had stifled competition 
and obtained the property for less than its value. What he 
paid has gone to the payment of the debts of the defendant 
in the execution which were a lien upon the land, and if the: 
sale is set aside at all, it should be set aside altogether, and the: 
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wall purchaser put in the condition in which he was before or be 
to subrogated to the place of the creditors pro tanto. 
pal In the present case the purchaser was the execution cred- 
9, itor to a larger amount than the price at which he purchased, 
he and his judgments had a priority of lien over all others. if 
in the sale to him was held void, he could still take out execu- 

tion at /east for the excess of his’ judgments over his bid and 
he sell the land again; Halyburton v. Greenlee, 72 N.C, 316; 
nt and perhaps he might for the whole original amount disre- 

garding the supposed payment. I know of no authority to 
at the contrary. The cases, which hold that the price at which 
of an execution creditor bids off land to which the debtor has 
‘h no title nevertheless pays off his judgment, do not apply and 
i do not seem to rest on the same principle. Wa/l v. Fairley, 
1e at this term. We are not called on, however, to decide this, 
Pr as in our opinion the sale was not void. 
d It is argued however that the defendant has been guilty 
e- of a fraud. and that he ouglit to be punished by denying 
al ' him any title to the land, and at the same time holding his 
m . judgments satisfied to the amount of his bid or perhaps 
a _ altogether forfeited. The effect of this would be to impose 
= a heavy penalty on the defendant for an act which is not 
ry: made penal or criminal by any law and for which he has not 
$s ’ been directly tried, and to give it to the plaintiff by remo- 
“s ving the sum as an incumbrance from the land. We do not 
e see by what authority a Court can impose the penalty, or om 
3 what principle of equity the plaintiff can claim it. He ac- 
i quired the estate which. the defendant in execution had in 
p the land at the time of the sale subject to all equities and to 
» all prior liens. The price which he gave may have been 
merely nominal as upon the sale of a doubtful title, but 
t whatever it was, the amount is not material. It cannot in 
BS any case entitle him to the land except subject to prior 
a liens. 

The argument mistakes altogether the functions of Courts 
8 
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in civil actions. Courts of Law sometimes hold transactions 

void, but that is only because the law says they shall be 
void ; and there is no idea of punishing any party. Courts 
of Equity do not undertake to punish fraud, but only to pre- 
vent or correct it. They will not take from one party what 
is justly his, because he has attempted to take by fraud what 
is not his. Much less will they take from him what is justly 
his, to give it to another who has no equitable claim to it 
and who has lost nothing by the fraud. 

Of this principle an example is found in cases of usury 
where a party comes into a Court of Equity to be relieved 
against it. At Jaw the usurious security was void because 
the statute positively said so. But a Court of Equity does 
not say to the usurious creditor, you have violated the law; 
you have oppressed the needy and we will punish you by 
forfeiting your real loan; but it says to him. you shall re- 
ceive what is lawfully yours and no more. On the same — 
principle it relieves against penalties. It has no feeling of 
sympathy or hostility with any one, but it distributes equity 
with an even hand to all and leaves punishment to the 
Criminal Courts. Similar views are expressed in McCredie 
v. Buxton, 31 Mich. 383. The plaintiff claims as a purchaser 
merely, not as a creditor. How has he been injured by the «]. 
fraud? If there had been no fraud at the sale, the defendant’s 
title would have been good and the plaintiff’s nothing. The 
fraud was upon the creditors who had rights to the excess of 
the value of the property over the prior liens which might 
exist after a fair sale, and for their benefit the sale will be 
vacated on application. The plaintiff is not seeking to avoid 
a damage to him by the fraud, but to gain something by 
reason of the fraud. 

In the present condition of the case we have no right to 
decide what judgment the plaintiff might be entitled to in 
an action for equitable relief as a creditor. 

We may however without impropriety suggest to the 
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parties as a plan of compromise apparently fair, that the 
land be sold with a clear title so as to bring a full price and 
the proceeds divided among the judgment creditors accord- 
ing to their legal priorities. 


Per Curiam. Judgment affirmed. 








W. H. SHIELDS, Administrator, v. MEDORA B. HARRISON and 
others, 


Practice--Sale Under Decree of Court--Purchaser-- Notice. 


1. Where a sale of land was made pursuant to a regular decree of a Court 
directing a sale subject to the widow’s dower, and at the time of the 
sale the auctioneer announced the terms of the sale in conformity to 
such decree ; Held, that a purchaser is affected with notice and cannot 
be heard to deny his knowledge that the land was sold subject to dower. 


2. In such case, where the auctioneer also announced that certain back 
taxes due on the land were to be paid by the purchaser, it is a part of 
the contract between vendor and vendee and the land is sold subject to 
the incumbrances if any there be. 


3. An allegation on the part of the vendee in such case that the bounua- 
ries of the land cannot be furnished with any accuracy, may be ground 
for ordering a survey to locate and identify the land, but not for setting 
aside the sale. 


Motion to set aside a Judgment heard at Fall Term, 1876, 
of Hattrax Superior Court, before Watts, J. 

The plaintiff as administrator d. b. n. of John H. Harri- 
son sold certain lands of his intestate for assets to pay debts 
and the defendant B. F. Moore, Esq., became the purchaser, 
who afterwards moved the Court of Probate for an order 
relieving him from his bid and to set aside the sale, for the 
yeason as stated in his affidavit that he labored under the 
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belief that the widow’s dower in the land was sold with it 
by her consent, and was not aware that the land was incum- 
bered by any lien for taxes. 

The plaintiff's counter affidavit was to the effect that 
public proclamation was made at the Court House door on 
the day of sale, after said land was offered and before it was 
bid off, that it was subject to a portion of the widow’s dower 
and certain unpaid taxes. 

The motion was refused by the Probate Court, and on 
appeal, the Superior Court affirmed the judgment and the 
defendant, Moore, appealed. 


Mr. Thos. N. Hill, for plaintiff. 
Mr. John Gatling, for defendant. 


Bynum, J. Whereasale of land has been made under 
and pursuant toa decree of a Court of record, regularly 
made, directing that it shall be sold subject to the widow’s 
dower which had been theretofore duly allotted by metes 
and bounds, and where at the sale and after the property 
had been put up for sale, but before the bidding had com- 
menced, the terms of sale were publicly announced in conform- 
ity with the decree and that the land would be sold subject to 
the dower, the purchaser at such sale stands affected with 
notice and cannot be heard to deny his knowledge that the 
lands were sold subject to the dower of the widow. Public 
policy requires a strict adherence to this rule of constructive 
notice. It could not be otherwise without the greatest em- 
barrassment and uncertainty in the results of all public sales 
and dispositions of property. The sale was made on the 8th 
of November, 1875, and by its terms the last and highest 
bidder became the purchaser. Mr. Moore became the last 
and highest bidder and it is not denied by him that the land 
was knocked down to him by the auctioneer. He therefore 
became the purchaserand evidently considered himself such ; 
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for on the 1Jth of January following and before any steps 
had been taken by the vendor to enforce a compliance with 
the terms of sale, he filed an affidavit before the Court 
which made the decree of sale, asking that he be relieved 
from his bid and the sale be set aside, upon the ground of 
his net knowing that the land had been sold subject to the 
dower. The administrator making the sale in like manner 
considered and accepted Mr. Moore as the purchaser, for he 
so swears in his counter-affidavit, and that he delayed filing 
his report of the sale sooner only because the purchaser had 
failed to comply with the terms of sale, and that when it 
became evident that Mr. Moore had declined to comply, he 
made his report and demanded a compliance with the terms 
of purchase. 

After the Court of Probate had refused to set aside the 
sale and the case had gone up to the Superior Court by ap- 
peal, Mr. Moore there alleged other additional grounds for 
setting aside the bid, to-wit ; that he believed upon inquiry 
made by him that the boundaries of neither the dower in- 
terest nor the tract purchased could be furnished with any 
accuracy, general or special, and also that the plaintiff had 
no power to sell the premises subject to any other claims 
except the dower of the widow. 

We think that the counter-affidavit of the plaintiff suffi- 
ciently repels these allegations, if they were serious enough 
to affect the validity of the sale, for he avers therein that 
the dower was assigned by metes and bounds ascertained by 
actual survey, and as to the other land that the tract bas 
natural boundaries on several of its sides and that the other 
lines are easily ascertainable. Such allegations might be 
ground for ordering a survey but not for setting aside the 
sale without thus attempting to locate and identify the lands 
sold. Nor do we see any sufficient reason for abating the 
price bid by deducting the amount of the back taxes due 
It was announced as a part of 
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the terms of sale that these taxes should be paid by the pur- 
chaser, and therefore it was part of the contract between the 
vendor and vendee, that the latter shoud pay them and the 
lands were sold subject to that incumbrance. There seems 
to have been no personal estate out of which these taxes 
. could have been paid. They constituted a lien upon the 
land and could be realized out of it only. It was therefore 
fit and proper to sell with that stipulation, and the purchaser 
having been notified of the existence of the unpaid taxes 
and that he was te pay them in order that he might regu- 
late his bidding according to that fact, has no just cause of 
complaint when he is now called upon to comply with his 
contract in respect to the purchase of the land and the pay- 
ment of the taxes due thereon. Whether these arrears of 
taxes are now a lien upon the land or can be collected out 
of the purchaser are questions between the tax-collector 
and the purchaser. The contract of sale only relieves the 
vendor by interposing the vendee between him and the 
Sheriff. No sufficient foundation has been laid to warrant | 
a reference as to the title. 
There is no error. 

























Per CURIAM. Judgment affirmed. 








J. W. BAXTER v. T. F. BAXTER. 
Practice--Injunction--Personal Property Exemption. 


The title to personal property cannot be tried by injunction ; Therefore, 
where a Sheriff levied upon certain personal property, which had been 
allotted to the defendant in the execution as his personal property ex- 
emption and remained in his possession, and was restrained by injunc- 
tion from selling the same ; Held, to be error. 
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Ir- InsuncTIon heard at Fall Term, 1875, of Currituck Su- 
he perior Court, before Eure, Je 
he The defendant, as Sheriff of Currituck County, levied on 
ne certain articles of personal property belonging to the plain- 
es tiff. Thereupon the plaintiff applied for, and obtained an 
n€ order restraining the Sheriff from selling the same, on the . 
re ground that said articles had already been assigned to him, 
er as his personal property exemption ; and that they were not 
es present or in view of the Sheriff at the time of the alleged / 
a levy. , 
of From said order the defendant appealed. 
is 
6 Messrs. Gilliam & Pruden, for plaintiff. 
of Mr. W. N. H. Smith, for defendant. 
it 
r Farrctotu, J. This action was brought to restrain the 
e defendant, T. F. Baxter, as Sheriff, from selling under an 
e execution certain personal property, which had been assigned 
- to the plaintiff, J. W. Baxter, as his personal property ex- 
emption, which is still in his possession. 
‘he argument before us referred to the sufficiency of 
certain levies made by the Sheriff, and to the effect of an 
order made in the Bankrupt Court. We do not enter into 
these questions, as we are of opinion that the plaintiff has no 
cause of action and therefore cannot maintain it, on the 
ground that his possession of said property has not been dis- 
turbed by the defendants. 
Should they seize it, as it is alleged they threatened to do, | 
the plaintiffs may continue their possession under C. C. P. § | 
177, (sub § 4), and try the title regularly and not by injune- | 
tion. 
The practice of trying title to personal property by injune- / 
tion has not been adopted in this State. 
There is errer. 
Per CurtaM. Judgment reversed and action dismissed. 
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SUSAN W. GRAHAM and others v. J (MES T. TATE, Executor. 


Practice--Nonsuit--Estates of Deceased Persons--Proceeding by 
Creditors. 


1. The entry of a verdict against a plaintiff who is not present either in 
nerson or by attorney, is irregular and contrary to the course of the 
Court. 

2. A plaintiff at any time before verdict is entitled to submit to a nonsuit; 
Therefore, when a plaintiff institutes an action and absents himself at 
the trial term, the proper course is for the Court to direct a nonsuit to 
be entered against him, 


3. In a proceeding by creditors against a decedent’s estate under Battle's 
Revisal, ch. 45, §§ 73 ef seg. each complaint of the several creditors 
constitutes a distinct proceeding, to be proceeded in separately. 


(Observations by PRARSoN, C. J. upon the statute.) 


Motion to set aside and vacate a Verdict and Judgment, 
heard at Spring Term, 1577, of Rowan Superior Court, before 
Kerr. J. 

This was a special proceeding commenced in the Probate 
Court of Gaston County, by the plaintiffs as executors of 
William A. Graham, deceased. and Mildred C. Cameron, in 
hehalf of themselves and all other creditors against the de- 
fendant, as executor of Thomas R, Tate, deceased, to compel 
an account of his administration and payment of the debts 
alleged to be due to plaintiffs. The debts were disputed ; 
and upon issue joined, the case was transferred to Gaston 
Superior Court; and upon affidavit of the defendant, it was 
removed to Rowan, and tried at Fall Term, 1876, before 
Cloul, J. The defendant’s testator, Thomas R. Tate, and 
Thomas W. Dewey (now deceased) were partners in a gen- 
eral banking business, known as the Bank of Mecklenburg. 
E. A. Osborne, the Assignee in Bankruptcy of said Bank, 
was permitted to be made a party plaintiff, and filed his 
complaint demanding of defendant the payment of a large 
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sum of money; and the defendant also denied this debt. 
Upon issues submitted at Fall Term, 1876, of said Court. the 
jury found that the testator of defendant was indebted to 
the executors of William A. Graham, $5,000, and to Mildred 
C. Cameron, $14,000, and that he was not indebted to said 
Osborne, and Cloud, J., directed the same to be certified to 
the Superior Court of Gaston, and adjudged that the defend- 
ant recover costs of the plaintiff Osborne. 

Subsequently, Osborne filed an affidavit setting forth that 
he had abandoned the prosecution of this action, and had 
instituted an action in the Federal Court against the defend- 
ant ; that he never authorized the names of his attorneys to 
be entered of record in this or any other case in said Superior 
Court; that he attended said Superior Court only as a wit- 
ness in the case of Graham ¢ Cameron v. Tate, and in 
obedience to a summons as such ; that he was not informed 
of the verdict and judgment against him until two or three 
months after said term, and that the same was an utter sur- 
prise to him. He further swore that his name did not ap- 
pear as a plaintiff of record by himself or by attorney, but 
only in the issues which were submitted to the jury. Upon 
this affidavit he moved the Court to set aside and vacate 
said verdict and judgment upon the ground : 

i. That said verdict and judgment were taken in surprise 
of said assignee, and by his mistake and excusable neglect. 

2. That they were rendered irregularly and against the 
course and practice ef the Court. 

Counter affidavits were filed by the defendant controvert- 
ing some of the statements made by Osborne. Thereupon 
His Honor after argument of counsel found the following 
facts : 

1. That the certified transcript from Gaston Superior 
Court, and the entries upon the dockets of this Court are the 
only proper records in this case. 

2. That the action in which Osborne, Assignee, &c., is 
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plaintiff, and Tate, executor, defendant, has never been reg- 
ularly removed to this Court, and no such action is here. 

3. That Osborne had no notice of the pendency of such 
action, or that issues had been submitted ; nor did he appear 
in person or by attorney; nor did he have notice that said 
verdict and judgment had been rendered until some two 
months afterwards. 

4. That no separate action in which said Osborne and Tate 
were parties was ever docketed in Gaston Superior Court, or 
in this Court 

5. That only one jury was impannelled in the special pro- 
ceeding or action in which Graham and Cameron were plain- 
tiffs and Tate, defendant 

6. That no evidence was submitted to the jury upon the 
issues in the alleged trial of the case of Osborne and Tate. 

7. That in the answer filed in the Federal Court by the 
defendant to the bill in equity of Osborne, the pendency of 
this action in Rowan was relied upon as a defence. 

Whereupon His Honor held, that said verdict and judg- 
ment were not rendered according to the course and practice 
of the Court, so far as they relate to the case of Osborne and 
Tate, and that if Osborne was guilty of neglect, it was ex- 
cusable. Motion to set aside and vacate verdict and jndg- 
ment allowed, and the defendant appealed. 


Messrs. Jones & Johnston, Dowd & Walker, J. E. Brown and 
Walter Clark, for plaintiffs, cited White v. Snow, 71 N. C. 
232; Sluder v. Rollins, 76 N.C. 271; MeDaniel v. Watkins, 
Ibid. 399; Hudgins v. White, 65 N. C. 393; Watson v. Shield, 
67 N. C. 235; Cowles v. Hayes, Ilid. 128, and 69 N. C. 406; 
Wolf v. Davis, 74 N.C. 359; Waddell v. Wood, 65 N. C. 624; 
Wade v. City of New Berne, 73 N.C. 319; R. R. Co. v. Vin- 
cent, 8 Jones, 119; Griel v. Vernon, 65 N. C. 76; Gibbs v. 
Fuller, 66 N.C.116; Benbow v. Rollins,72 N.C. 422; Kitchen 
v. Troy, Ibid. 50. 
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Messrs. Shipp & Bailey, J. M McCorkle, Dillard ¢ Gilmer 
and J. W. Hinsdale, for defendant. 


Pearson, C. J. It is irregular and against the course of 
the Court to enter a verdict, unless the plaintiff be present 
either in persen or by hisattorney. This proposition is fully 
established by the authorities cited by Mr. Jones, and is 
recognized in all the books asa general rule to which very 
few exceptions are made. So that a plaintiff can at any 
time before verdict withdraw his suit, or, as it is termed, 
“take a nonsuit ” by absenting himself at the trial term. If 
he does so and fails to answer when called, by himself or by 
his attorney, the Court directs a nonsuit to be entered ; the 
cost is taxed against him, and that is an end of the case. 
Even when the plaintiff appears at the trial, takes a part in 
it by challenging jurors, examining and cross-examining wit- 
nesses, and the argument of his counsel, if he finds from an 
intimation of the Court that the charge will be against him, 
he may submit to a nonsuitand appeal. This is every day’s 
practice. It is based upon the idea that the plaintiff an- 
nounces his purpose not to answer when called to hear the 
verdict, and the advantage is, that the plaintiff can have 
His Honor’s opinion reviewed, and should the decision of 
the Supreme Court be against him, he can commence ahother 
action ; whereas if he allows a verdict to be entered, it is 
conclusive unless set aside. Nay, according to the course of 
the Court the plaintiff is at liberty to take a nonsuit by an- 
nouncing his purpose to absent himself even after the Judge 
has charged the jury and their verdict is made up; provided 
he does so before the verdict is made known. 

In our case, the plaintiff having commenced an action in 
the Federal Court and voluntarily absented himself at the 
trial term had a right to suppose that a nonsuit would be 
entered. The verdict and judgment entered in his absence 
are irregular and void. We must say that the conduct of 
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the defendant, in taking a verdict and judgment which, if 
net set aside and vacated, would conclude the plaintiffs 
right of action in the absence of the plaintiff and his counsel, 
has much the appearance of “sharp practice.” Mr Bailey, 
admitting the general rule in an ordinary action at law, at- 
tempted to take this case out of its operation by assuming 
the position that the statute, (Bat. Rev. ch. 45.) “Executors 
and Administrators,” provides a special proceeding similar 
to the old practice of issues sent by the Chancellor to be 
tried by a jury ina Court of Law, for “the enlightenment of 
the Chancellor’s conscience ;” in which case the plaintiff was 
not allowed to disappoint the purpose of the Chancellor by 
absenting himself from the trial. This involves the con- 
struction of the statute. 

The proceeding is under § 73, by two of the creditors, 
named, and all other creditors of the deceased to compel the 
personal representative to an account of his administration, 
and to pay the creditors what may be payable to them re- 
spectively. Osborne’s debt was denied, and he filed a com- 
plaint under § 82; “The creditor shall thereupon file in the 
office of the Clerk a complaint founded on his said claim, and 
the pleadings shall be as in other cases.” An issue of fact 
being raised, the Clerk sent it up to the Superior Court for 
trial under § 83. The debts of Mrs. Graham and Miss 
Cameron, tle two creditors who instituted the proceeding, 
being also disputed, they severally filed complaints, and the 
issues of fact were in like manner sent up to the Superior 
Court for trial. 

The question is; Are the issues sent up to the Superior 
-Court to be tried for the enlightenment of the conscience of 
the Judge of Probate? Or does the complaint of the several 
creditors constitute a distinct proceeding for the purpose of 
ascertaining their respective debts, to be proceeded in sepa- 
rately so as to “let each tub stand on its own bottom?” 

We think it clear the latter is the proper construction of 
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the statute. And although when issues are sent up, the title 
should be in the name of the creditors who instituted the 
special proceeding against the personal representative in 
order to show the original proceeding, of which the com- 
plaint of the particular creditor is a branch, it is proper to 
make a further title, setting out the name of the creditor, 
upon whose complaint and the answer thereto, the issues are 
raised. For instance, in this case the title should be, “Gra- 
ham & Cameron v. Tate, executor. Issues on the complaint 
of Osborne.” “Graham & Cameron v. Tate, executor. Issues 
on the complaint of Graham.” “Graham & Cameron v. Tate, 
executor. Issues on the complaint of Cameron.” In this. 
mode the complaint of the several creditors will be kept 
separate, and confusion avoided. 

The purpose of the statute was to unite all the creditors. 
in one special proceeding, in order to bring the personal 
representative to an account after two years, and to compel 
an application of the assets by payment to the creditors 
whose debts have been ascertained. 

The debts may be ascertained before the special proceed- 
ing is commenced in one of three modes ; (1) by admission of 
the personal representative; (2) by reference, under § 50; and 
(3) by action for the recovery thereof, under § 51. But the 
action merely ascertains the debt, and no execution can issue 
on the judgment, § 133. Where a debt has not been ascer- 
tained before the special proceeding is commenced by a 
creditor for an account and distribution of the assets, provis- 
ion is made for its ascertainment by §§ 82, 83, which in 
effect gives an action of debt to be proceeded in as therein 
prescribed, pending the special proceeding by all the credi- 
tors. 

The statute is very long—168 sections, 25 pages—and con- 
tains many details, but we have given an exposition ef its 
main provisions. The result is that the verdict and judg- 
ment entered by His Honor, Judge Cloud, was irregular. 
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The verdict ought to have been set aside and the judgment 
vacated. 




























Per CURIAM. Judgment affirmed. 


M. E. TATE v. J. S. PHILLIPS and another. 
Practice--Nonsuit. 


A plaintiff at any time before verdict may take a nonsuit, except in a 
case where the defendant has acquired a right to affirmative relief. 


(Graham v. Tate, ante 120, cited and approved.) 


Crvit Action tried at Spring Term, 1877, of MECKLENBURG 
Superior Court, before Cloud, J. 

The defendant J.S. Phillips executed a promissory note 
for $1400 to the other defendant, 8. B. Alexander, said note 
being negotiable and payable at the Bank of Mecklenburg. 

Alexander subsequently endorsed and transferred the same 
to said Bank, and the Bank assigned to plaintiff. This note 
is the subject of this action, and payment is demanded of 
the defendants for the reason that the Bank refused to 
pay it. 

The defendant Alexander alleged that he endorsed the 
note for the accommodation of his co-defendant, and that it 
was delivered to the Bank in renewal of a pre-existing in- 
debtedness of Phillips, and that it was the property of the 
Bank and past due at the time of its transfer to plaintiff, 
and assigned as collateral security for a debt which the 
Bank owed to plaintiff. 

The defendant Phillips alleged that before this action 
was commenced, the Bank was indebted to him in the sum of 
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$1500, due upon a certificate of deposit given to one Palmer, 
and that this defendant is the owner and bolder of the same 
for value, and demands that this counter-claim shall be ap- 
plied in discharge of said indebtedness to plaintiff to the 
extent of same. 

When the case was called, the plaintiff asked leave to suf- 
fer a nonsuit, which was objected to by defendants but 
allowed by the Court, and the defendants appealed 


ant 


Messrs. Wilson & Son, for plaintiff. 
Messrs. Shipp & Bailey and W. W. Flemming, for defend- 
ants. 


® ’ Pearson, C. J. This ease is governed by Graham v. Tate 
ante, 120. 

A plaintiff may at any time before verdict pay the cost 
and take a nonsuit except in a case where the defendant has 
acquired a right to affirmative relief. 

The defendant in our case under the statute had no more 
than a defensive right against Tate, i. e. to bar the action by 
a set off of the notes of the Bank, but he could not claim of 
the plaintiff judgment for the excess. 

So according to the course of the Court the plaintiff had 
a right to pay up the cost and walk out of Court. 

The suggestion that he intends to take proceedings in 
the Federal Court under the Act of Bankruptcy is a matter 
about which we have no concern. 


Per Curiam. Judgment affirmed. 
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HENRY BRUNHILD: & BRO. v. WILLIAM E. FREEMAN and 
another. 


Practice- Contract--Construction of--Judge’s Charge. 


1. Where there is a contract admitted and the parties thereto cannot 
agree upon its meaning, it is for the jury or the Court to determine the 
same. 

2. The construction ofa contract does not depend upon what either party 
thought but upon what both agreed. VU 


8. In anaction upon notes executed by defendant to plaintiff, which ac- 
tion defendant seeks to defeat by proving another contract the terms of 
which are in doubt, it is not error for the Court to charge that if there 
was no agreement (outside of or inconsist ent with the notes) the plain- 
tiff is entitled to recover. 


Crvit Action tried at January Special Term, 1877, of New 
Hanover Superior Court, before Me Koy, J. 

The case is sufficiently stated by Mr. Justice READE in 
delivering the opinion of this Court. Verdict and judgment 
for plaintiffs. Appeal by defendants. 


Messrs. A. T. & J. London, for plaintiffs. 
Mr. D. L. Russell, for defendants. 


Reape, J. The plaintiff sold goods to one Mayer tw the 
amount of $415, and took from Mayer as collateral security’ 
therefor eight notes for $125 each, which Mayer held upon 
the defendant. The defendant subsequently gave to the 
plaintiff on account of the transaction four notes for $100 
each, and this action is upon one of these four new notes. And 
the plaintiff had a verdict and judgmeat. This is all plain 
enough, but the defendant says that at the time when he 
gave the plaintiff the four new notes, it was upon the under- 
standing that the eight old notes were to be delivered up to- 
him by the plaintiff, and that the plaintiff refused to deliver 
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them up. And the plaintiff having refused to comply with 
his part of the contract to deliver up the old notes, he, the 


ip defendant, was not obliged to comply with his part of the 
contract to pay the new notes. 

By what sort of financial legerdemain the defendant ‘sup- 
posed that he could fairly get clear of the $1000, which he 

mH owed Mayer by giving his notes to the plaintiff for $400, be 
seems not to have made plain to the Court below, nor is it 

rty plain to us. He did get credit upon the old notes for the 
amount of the new. And that was all he was fairly entitled 

ac- to. Indeed he got credit for $15 more than the new notes, 

3 of The justice of the case is therefore administered by the ver- 

mg dict and judgment below, and they must be sustained unless 
some general principle has been violated. 

The facts are not sent up as they ought to have been, but 

“W the testimony on both sides is stated, and the verdict of the 
jury finding all the issues in favor of the plaintiff. So that 

in we are to take the facts as stated by the plaintiff to be true, 

nt . nd the verdict must be sustained, unless it appears that 
His Honor committed some error. 

The testimony for the plaintiff was, that he held the eight 
notes for $125 each upon the defendant only as collateral to 
secure him $415, which Mayer owed him, and that he agreed 
with the defendant to take his four new notes for $100 each 

1 and enter a credit of $415, on the old notes, informing the 
Hy defendant that he would then have to re-deliver the old 
be notes to Mayer, and that this was done. The testimony on 
e the part of the defendant was, that it was agreed between 
() him and the plaintiff that upon his giving the four new 
d notes, the plaintiff was to give him up the whole of the old 
n notes. 

e The defendant asked His Honor to charge that if the new 
- notes were given upon the agreement that all of the old 
O- notes were to be surrendered, and they had not been surren- 
re dered, then the plaintiff was not entitled to recover. His 

9 
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TIonor gave the charge and- therefore the defendant cannot 
complain, although it may be that the plaintiff could recover, 
leaving the defendant to his cross action for damages, or to 
his counter-claim. 

The defendant also asked His Honor to charge that if 
there was a misunderstanding, one party understanding that 
there was only to be a credit for the $415 upon the old 
bonds, and the other, that they were all to be surrendered, 
then the plaintiff could not recover. 

His Honor could not give this instruction, because it is 
admitted on both sides that there was a contract of some 
sort, and where there is a contract, if the parties cannot 
agree upon the meaning of it, as is frequently the case, and 
as in this case, then it is for the jury or for the Court to say 
what is the meaning. 

The defendant chiefly relied upon His Honor’s refusal to 
give the following charge ;}“““That the question was not what 
the plaintiff tht, but what the defendant thought, and 
if the defendant did not intend to assume the payment of 
the $400, save upon a delivery to him of the eight notes, the 
plaintiff could not recover.” Uv 

‘His Honor very properly refused to so charge, but did 
charge that it was not what either thought, but what both 
agreed. 

His Honor further charged that if there was no agreement, 
then the plaintiff was entitled to a verdict. And to this the 
defendant objects that His Honor charged that the plaintiff 
could recover without any contract whatever. But that 
was not the meaning. The note sued on was the contract 
upon which the plaintiff was to recover, and the defendant 
sought to defeat the action by proving another contract, the 
terms of which were in doubt. And His Honor after hav- 
ing explained what would be the bearing of the contract 
nnder one hypothesis and another, charged that if there was 
no agreement at all outside of, or inconsistent with, the note 
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sued on, then the plaintiff was entitled to recover upon the 
note. 
There is no error. 


PER CurRIAM. Judgment affirmed, 


THE BANK OF STATESVILLE v. JAMES H, FOOTE and another- 
Practice--Vacation of Judgment--Diseretionary Power. 


The action of the Court below, upon an application for relief under UC, C- 
P. § 133, is not reviewable, unless it plaialy appears that the legal dis- 
cretion vested in the Court has been abused. 


Motion to set asidea Judgment heard at Chambers in 
Statesville on the 10th of July, 1876, before Furches, J. 

The judgment which the defendants seek to vacate was 
rendered against James HH. Foote and his co-defendant, C. L. 
Cook, at Fall Term, 1875, of Iredell Superior Court, upon a 
note made by Cook as principal and Foote as surety. 

The material facts are as follows: The Sheriff went to 
Foote’s house to serve the summons in the original action, 
and Foote being absent, he left a written notice to be deliv- 
ered to him on his return, This notice was not a copy of 
the summons issued by the Clerk, but the Sheriff afterwards 
delivered a copy of the summons to Foote, and remarked, 
that he should have left the summons instead of the notice 
at his house. Foote replied, that he had the notice, and said, 
if there was anything wrong in his (Sheriff's) return, he 
would waive it. After this service upon Foote, he wrote to 
his co-defendant, Cook, reminding him of his promises—that 
he should not be troubled about the debt—and informing 
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him that he would not go to Court, but for him. (Cook) to 
attend to the matter, and not let judgment be taken against 
him. Thereupon Cook employed an attorney who prepared 
a joint answer for the defendants. After the answer was 
written, Cook agreed with the plaintiff Bank not to file it, 
and let judgment be taken, the Bank agreeing that no exe- 
cution should issue until Spring Term, 1876, and giving de- 
fendants the opportunity of paying the debt by installments. 

Upon these facts, His Honor refused to set aside the judg- 
ment, but reformed the same by reducing the interest to 8 
per cent per annum, (see Simonton v. Lanier, 71 N. C. 498), 
and the defendants appealed. 


No counsel for plaintiff. 
Mr. R. F. Armfield, for defendants. 


Bynum, J. The application for relief under the provis- 
ions of C. C. P. § 133, is addressed to the discretion of the 
Judge presiding below. His action is not the subject of re- 
view here unless it plainly appears that he has abused the 
legal discretion vested in him. Nothing of the kind is 
shown in this case. The affidavit of the defendant Foote is 
not sustained by the facts as found by the Court. On the 
contrary it appears that Foote accepted the service of the 
summons and waived all irregularities in the service and 
acted accordingly. It is true he did not appear and defend 
at the return term, but he knew and acted upon the fact 
that it was necessary and required, for he had an interview 
with his co-defendant in which he left the management of 
the case to Cook. It does not appear that either Cook or 
Foote had a meritorious defence to the action; therefore 
Cook made the best terms he could with the plaintiff, and 
allowed judgment te be taken upon certain terms of indul- 
gence in enforcing its collection. He doubtless deemed that 
the most prudent and beneficial course in ‘the interest of 
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himself and his co-defendant. The only defence Foote now 
alleges to a recovery is'usury. But that is certainly not a 
meritorious defence and is deprived of all significance by 
the action of the Judge who reformed the judgment by 
striking from it all the interest which was alleged to be 
usurious. That the principal money was borrowed of the 
plaintiff is not denied, and all that the judgment has been 
rendered for is the debt with legal interest. Foote had the 
right to appear at the return term and put in the plea of 
usury and make the plaintiff take the consequence of his 
making the plea good upon the trial. Instead of this, he en- 
trusted the case to an agent, his co-defendant, without any 
instructions as to the defence. The agent acted within the 
scope of his powers; and even had he not done so, the de- 
fendant Foote must have shown some injury he has received 
or some meritorious defence of which he has been deprived. 
He has not alleged either. 
There is no error. 


Per CurIAM. Judgment affirmed. 
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J. B, STEADMAN vy. M. E. TAYLOR. 


Purchaser at Assignee’s Sale--Agreement to Convey Land--Uncer- 
tainty of Description--Parol Evidence--Estoppel. 


1. A purchaser at a sale by an Assignee in bankruptcy takes the estate’ 
of the bankrupt subject to all equities against it, and it is immaterial 
whether he knows of them or not. 


X2 Parol evidence is admissible to explain a latent ambiguity in the 
description of land contained in an agreement to convey the same; 
Therefore, where in such agreement the land was described as ‘100 
acres of land commencing at the cornerT sold B, and round near W's 
including the head of the branch that runs near W's house;’’ Held, 
that parol evidence was admissible to make the description certain 





3. In such case, where the bargainor received the purchase money and 
acquiesced for five years in the possession of the bargainee, he is estop- 
ped in equity from setting up any claim to the land. 

(Carr v. Fearington, 63 N. C. 569, cited and approved.) 





Crvi. Action to recover Possession. of Lund, tried at 
Spring Term, 1877, of RutHERrorp Superior Court, before 
Cloud, J. 

Both parties claimed under one John 8. Ford, the grantee 
of the State of seventy-three acres of land which is the sub- 
ject of this controversy. Ford went into bankruptcy in 
1869, and his assignee sold said land at pub ic auction to 
one Carpenter who sold to the plaintiff. The defendant re- 
lied on the following paper writing executed by said Ford 
on the 28th, of November, 1863, before he was adjudicated a 
bankrupt ; “Received of Miller Taylor (defendant) $200 in 
part payment for 100 acres of Jand commencing at the cor- 
nerI sold Fayette Briscoe and round near William Splawn’s.” | 
And also the following, dated the 29th of september, 1864; 
“Received of Miller Taylor $200 in payment of land on the 
north side of Broad River.” The evidence of Ford in re 
gard to the description of the land conveyed is sufficiently 
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stated in the opinion. Under the instructions of His Honor 
the jury rendered a verdict in favor of the defendant. 
Judgment. Appeal by plaintiff. 


Mr. John W. Hinsdale, for plaintiff. 


No counsel for defendant. 


Ropman, J. A purchaser at a sale by an Assignee in 
Bankruptey stands on the same footing with a purchaser at 
execution sale Carr v. Fearington, 63 N.C. 560. 

IIe takes the estate of the bankrupt subject to all equities 
against it, and it is settled in this State, that it is immate- 
rial whether he knows of them or not. In this case how- 
ever the plaintiff had notice of the equity of the defendant. 
He knew that he was living on the land and that he c!aimed 
to have bought it of Ford before his bankruptcy. 

Before a plaintiff can recover in what for brevity and 
convenience we may still call an action of ejectment, he 
must show a good title in himself; at least a good legal title. 
This it is conceded that the plaintiff has shown in this case. 

The defendant sets up in his defence an equitable title 
under a contract by Ford to convey to him the land in con- 
troversy, and a payment in full to him some years befere his 
bankruptcy. 

The writings by which the contract is proved are imper- 
fect and obscure in the description of the land agreed to be 
conveyed. In the receipt of November 28th, 1863, it is de- 
scribed as “one hundred acres of land commencing at the 
corner I sold Fayette Briscoe, and round near William 
Splawn’s including the head of the branch that runs near 
Splawn’s house.” 

The plaintiff contends that this description is so uncertain 
that the agreement to convey—for the receipt is by neces- 
sary intendment an agreement to convey —is void and can- 
not be made vertain by parol evidence. The Judge below 
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held that the agreement was not void and that the de- 
scription might be made certain by evidence outside of 
the writing. In this we concur with the Judge. Evi- 
dence to vary or add to the words of the writing was: 
clearly inadmissible and this was not proposed. Clearly 
parol evidence is admissible to show that a particular object 
fits the description in a writing. It may be shown where 
Briscoe’s corner is, and where his lines, and Splawn’s house,. 
and the head of the branch that runs by his house, all are. 
One who like myself has no knowledge of the relative situa- 
tion of these objects, is unable to form any idea of the shape 
of a piece of land which might be described by and upon 
them. If, however, I hada map on which these points were 
laid down as they exist on the face of the earth, it may be 
that I could discern with certainty the boundaries of the 
land which Ford agreed to convey to the defendant. Never 
except where the ambiguity is patent, will the Jaw declare a 
deed void for uncertainty of description until every means 
have been used to find some object which the description 
fits. The parties certainly had some certain piece of land in 
their minds which one intended to buy andthe other to sell; 
and it can rarely happen that they have not given some in- 
dication by which the individuality of the piece may be as- 
certained. The evidence which the Judge allowed, and the 
jury thought sufficient for that purpose consisted of the tes- 
timony of Ford and the circumstances of the case. Ford 
testified that.the land he sold to Taylor embraced’ the 73 
acres in controversy, and that “by commencing at Briscoe’s 
eorner and running round near William Splawn’s so as to in- 
clude the head of the branch that runs by William Splawn’s 
house, 100 acres could be laid off including the 73 acre 
grant, and that this was what Taylor purchased.” The cir- 
cumstances tending to show that this 73 acre grant was a 
part of the land, were that it was described by definite 
boundaries in the grant to Ford, and that shortly after his 
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purchase of land from Ford, the defendant went upon this 
piece and built on and otherwise improved it, and remained 
there without any complaint from Ford, for five or six years 
before his bankruptcy. Ford would not have been compe- 
tent to state what he intended to convey, and he does not 
appear to have been allowed to state that. It seems to us 
that the evidence which he gave was competent. It would 
have been more satisfactory if he had shown on a map how 
lines, run from the points and in the manner described in the 
receipt, would have included the land as he says they would 
have done. But we cannot say that his evidence was not 
such as would fairly justify a jury in finding that the receipt 
covered the land. And if there was in a legal sense any 
evidence to support the verdict, this Court cannot grant a 
new trial merely upon the ground that it did not put the 
question beyond a reasonable doubt. We have so far con- 
sidered the case as if it were in a Court of law, except that 
we have given to a contract to convey, the effect which a 
Court of law would have given to an executed conveyance 
of the land by the same description. But this is not all that 
the defendant would have been entitled to, if by proper 
pleading he had set up his executory title against the plain- 
tiff as the assignee of Ford with notice, and demanded a 
specific performance. 

It cannot be doubted that he would have been entitled to 
such a decree against Ford, for Ford testifies that the land 
in dispute was the land which he agreed to convey. It is 
true that Ford’s statement would not have been competent 
against the plaintiff merely as an admission by Ford, because 
it was made after Ford had parted with hisestate. But as tes- 
timony, it is competent and when it appears by any compe- 
tent testimony that Ford received pay for this land and 
thought he sufficiently described it in his agreement to con- 
vey, and saw the defendant go into possession of it in the 
belief that he had a title, and improve it for five years, 
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during all which time he was silent and acquiescent, it can 

not be doubted that Ford would be estopped in equity from 

setting up any claim to the piece of land, although by acci- 

dent it was not described in the contract so as to be identi- 

fied?by the description. And if Ford would be so estopped, 

the plaintiff who stands in Ford’s shoes is equally estopped. 
No error. 


Per Curiam. Judgment aftirmed. 


C. C. and G. W. KING, Executors v. WILLIAM P. LITTLE. 


Ejectment--Mesne Profits--Husband and Wife--Executors and Ad- 
ministrators--Statute of Limitations. 


1. Where pending an action of ejectment brought by husband and wife 
to recover possession of land to which they were entitled in right of 
the wife, the husband dies ; Held, that the action survives to the wife, 
and upon her death to her heirs and devisees, 


2. In such case the right to the rent current and in arrear, and also to 
damages for waste, survives to the wife. 


3. Upon the death of the wife her execu'or is entitled to recover the rents 
which accrued between the date of the demise and her death. Those 
which accrued after her death belong to her heirs and devisees. 


4, Such action is not barred by the statute of limitations. 


Civi Action tried at August Special Term, 1877, of 
MECKLENBURG Superior Court, before Schenck, J. 

This was an action brought by the plaintiffs as executors 
of Cinthia D. King against the defendant for mesne profits. 
The plaintiffs alleged that the defendant took possession of 
a tract of land belonging to their testatrix whose right 
thereto had been determined in an action of ejectment, (see 
King v. Little, Phil. Law, 484,) which was prosecuted by C. 
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€. King, Senior, and wife Cinthia, jointly, until the death 
of the husband in December, 1865, when it was prosecuted 
by Cinthia, as administratrix and in her own right. Upon 
her death in 1868, her executors were made parties plaintiff 
and took out a writ of possession. Little then obtained an 
ijanction which was dissolved in 1870. (See Little v. King, 


.64 N.C. 361.) And thereupon he surrendered the possession 


to the present plaintiffs. 

It was further alleged that the wrongful possession ef 
Little continued from January, 1861, until March, 1870, 
during which time he committed waste upon the premises 
by cutting down trees, &c. 

The defendant admitted the material allegations of the 
complaint, but insisted that the plaintiffs could not recover 
the profits which accrued during the coverture. Upon issues 
submitted the jury found that the annual rent of the land 
‘from January, 1861, to March, 1870, was $50, and that no 
damage resulted trom the waste alleged to have been com- 
mitted. 

His Honor held that the plaintiffs were only entitled to 
recover the mesne profits which were received by the de- 
fendant from the date of the death of C. C. King, Senior, 
(December 25th, 1865,) to that of the plaintiff's testatrix, 
(January 28th, 1868.) Judgment. Appeal by plaintiffs. — 


Messrs. R. Barringer and J. E. Brown, for plaintiffs. 
Messrs. Shipp & Baileyand W. W. Flemming, for defendant. 


Bynum, J. All chattels personal which,the wife has in 
possession in her own right are vested in the husband by the 
marriage, although he does not survive her. But with respect 
to her choses in action they survive to heron the death of 
the husband, unless he shall have interfered by doing some 
act reducing them into possession. 

At the date of the demise in the action of ejectment the 
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land belonged to the wife, and the demise was laid in the 
name of the husband and wife. Upon the death of the hus- 
band the action survived to the wife, and upon her death, to 
her heirs and devisees by whom a recovery of the possession 
was ultimately had. If tie husband and wife were entitled 
to the possession of the land in right of the wife during 
their coverture, in the same right and for the same time 
they were entitled to the profits of, and the damages done 
to it; and as upon the death of the husband the land and 
the action to recover the possession survived to the wife, in 
the same way, the right to the mesne profits and damages 
for waste which pertained to the realty also survived to the 
wife. 

No question is made but that the executors of the wife 
are entitled to recover the mesne profits which accrued be- 
tween the death of the husband and the death of the wife, 
but it is insisted that they cannot recover those which accrued 
during the coverture; that is, between the date of the de- 
mise and the husband’s death. But as the right to these 
profits was a chose in action of the wife not reduced into 
possession by the husband in his lifetime, no reason is given 
why upon his death these mesne profits and the right to re- 
cover them do not survive to the wife. 

The general principle is that arrears of rent accrued in the 
lifetime of the husband belong to the wife in preference to 
the husband’s executors. Thus if the husband die before 
the wife, and rent is in arrear which was reserved to them 
jointly on an underlesse of the wife’s leasehold estate, she 
will not only be entitled to the accruing rent but also to the 
arrears ; because they remaining in action and being due in 
respect of the joint interest of the husband and wife in the 
term, would with their principal, the term, survive to the 
wife. 1 Roper, Husband and Wife, 175; 1 Williams on 
Executors, 761, 762. So if a husband be seized of a rent 
service, rent charge or rent seck in right of his wife and the 
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rent be in arrear during coverture, and then the husband 
dies, the wife shall have the arrearage and not the executors 
of the husband, because the principals which survived to 
her carried also all that was due in respect of them. ° Co. 
Litt. 351. b; Temple v. Timple, Cro. Eliz. 791. 1 Williams 
on Ex’rs, 762-3. 

When the husband was seized or possessed of tithes in 
right of his wife or jointly with his wife, and the husband 
died, it was held that the wife and not the executors of the 
husband should have an action for the subtraction of such 
tithes. So if an estray comes into the manor of the wife 
and the husband dies before seizure, the wife shall have it, 
for that the property was not in him before seizure. Co. 
Litt. 351. b. Williamson Ex’rs. 763, Bac. Ab. Title, 
Tithes, F. 

These examples are sufficient to show that in the cases of 
rents, tithes, &c., not only that which was current at the 
husband’s death but also that which was in arrear survived 
to the wife; and as in our case the mesne profits are of the 
nature and stand in lieu of the rents, no practical distinction 
can be drawn between the rights of the wife in the latter 
case and the former. 

The wife therefore at her death was entitled to all the 
mesne profits and damages for waste, and her executors 
are entitled to recover all which accrued between the date 
of the demise and the death of the wife; those which ac- 
crued after her death and until the premises were vacated 
by the defendant belong to the devisees and heirs and can 
not be recovered in this acticn. 

It is admitted in the answer that the husband, C. C. King, 
died on the 25th of December, 1865, and that the action of 
ejectment was begun on the 15th of January, 1861. From 
the latter date to the death of Mrs. King, to-wit, the 28th 
of January, 1868, the plaintiffs are entitled to recover against 
the defendant at the rate of $50 per annum, the assessed 
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value of the mesne profits as fixed by the verdict of the jury- 
The statute of limitations does not bar the action. 
Error. Judgment reversed and judgment here for the 
plaintiffs in accordance with this opinion. 


Per CURIAM. Judgment reversed. 





MICHAEL CLEMENTS v. THE STATE OF NORTH CAROLINA. 


Claim Against the State--Breach of Contract--Measure of Damages 
--Practice. 


1. Upon the decision of this Court in favor of the plaintiff upon a claim 
preferred against the State, the proper course is for the Clerk to trans- 
mit the proceedings in the cause, together with the judgment of the 
Court, to the Governor to be communicated by him to the General 
Assembly. 


2. The measure of damages for breach of an executory contract for the 
manufacture and delivery of goods, is the difference between the market 
value of the same at the time of the breach and the contract price. 


3. It is not improper for counsel for plaintiff on a trial before a jury to 
comment upon the fact that defendant introduced no testimony, and 
that consequently the evidence for plaintiff is to be taken as true. 


(Bledsoe v. The State, 64 N. C. 392, cited and approved.) 


Cua against Tue State heard at June Term, 1877, of 
the Supreme Court, under Art. IV, § 9 of the Constitution. 

IssuEs were sent down by order of Tue Supreme Court 
and tried at June Term, 1877, of Wake Superior Court, be- 
fore Buxton, J. The facts are stated in same case, 76 N. C. 
199. The plaintiff claimed $30,000 damages for breach of 
contract entered into between Tue Stare and himself for the 
manufacture of cell doors for the Penitentiary. The plain- 
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tiff testified in his own behalf to the effect that in conse- 
quence of the great reduction of materials, labor, &e., which 
took place between the time of executing the contract and 
the breach thereof, he would have made about $27,000. No 
actual loss or damage was shown, and no claim made for one 
lot of doors made under this contract, but disposed of under 
another. 

The counsel for the plaintiff in his argument before the 
jury, commented upon the fact that Tue Strate had intro- 
duced no evidence, and that therefore the jury under the cir- 
cumstanees must accept the plaintiffs evidence as true. 
Whereupon the Attorney General interposed an objection to 
the comments of counsel, but the Court overruled the objec- 
tion and the defendant excepted. For Tae State it was in- 
sisted that there was no evidence that the plaintiff was 
actually damaged by the breach of contract on the part of 
Tue Strate, if the jury should find that there was such 
breach; and His Honor was requested to charge the jury that 
the plaintiff could recover nothing if they believed from the 
evidence that he had sustained no actual damage. The 
Court refused so to charge and the defendant excepted. 

Ilis Honor then charged the jury in response to the in- 
structions asked by the plaintiff; 1. That the measure of 
damages for breach of executory contracts of this character 
is, that the contractor is entitled to recover the profits which 
he lost by the default of the other party to the contract; 2. 
That these profits are to be arrived at by taking the market 
value at the time of the breach, and if no market value, then 
by a minute inquiry into the costs of materials, &c.; 3. That 
the jury must assess the value of the doors at the time of 
the breach, and the damages would be the difference be- 
tween the contract price and such value. 

Under these instructions the jury found the issues in favor 
of the plaintiff and assessed his damages at $20,000, and the 
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CLEMENTS v. THE STATE. 








Clerk was ordered to certify the proceedings had to the 
Supreme Court. 


Messrs. Merrimon, Fuller ¢ Ashe, for plaintiff. 
Attorney General, for the State. 


Pearson, C. J. There is no error in the proceedings had 
before His Honor, Judge Buxton. 

It is therefore considered by the Court here that the State 
of North Carolina doth owe to the plaintiff, Michael Clem- 
ents, the sum of $20,000, being the amount of damages 
assessed by the jury for breach of contract. 

The Clerk will make copies of the complaint and answer, 
the opinion of the Court delivered by Reapg, Justice, the 
proceeding before His Honor Judge Buxten, and the judg- 
ment of this Court, now rendered, and transmit the same 
under the seal of the Court to the Governor of the State to 
be communicated to the General Assembly. See Bledsoe v. 
State, 64 N. C. 392. 


Per CurRIAM. 
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A. C. LATHAM and wife v. THE WASHINGTON BUILDING AND 
LOAN ASSOCIATION, 


Building and Loan Association --Usury. 


‘The law will not aid a plaintiff, when plaintiff and defendant are in pari 


delicto; Therefore, where the plaintiff, who was a member of a build- 
ing association and had paid usurious interest upon money borrowed 
therefrom, sought to recover it back; Held, that he was not entitled to 
relief. 


(Mills v. The Salisbury B. & L. A., 75 N.C. 292: King v. Winants, 71 ; 


N.C. 469, cited and approved.) 


Civiz Action tried at Spring Term, 1877, of Beaurort 
Superior Court, before Eure, J. 
Elizabeth J. Latham, the wife of plaintiff, was a member 


of the defendant association, and transacted her business. 


with the same through her husband. She continued to pay 
dues of one dollar per month, on each share of stock owned 
by her, until the first Monday in October, 1872, as required by 
the by-laws of the association. At that date she borrowed 
of the association $204 for which she executed a bond for $400 
with the written assent of her husband, conditioned that she 
should pay four dollars per month on two shares, until the 
regular dues paid thereon and the dividends arising there- 
from, shall have paid to the association $400. This bond 
was secured by mortgage on a house and lot in the Town of 
Washington with a power to sell the same in default of pay- 
ment as aforesaid. On the 3d of December, 1872, she re- 
ceived $312 more and executed a bond for $700 similar to 
the above for the payment of six dollars per month on each 
share, and this was secured by a second mortgage with like 
condition as above on the said house and lot. It was the 
custom of the association to put up its money for sale in lots 
of $200 and the bidding was restricted to its members. The 
10 
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highest bidder received $200 less the per centage bid. The 
said sum of $312 was $600 (the amount of the stock sold) 
less the per centage bid by the plaintiffs. There were two 
other sums received by the plaintiffs at subsequent times 
and in the manner aforesaid for which bonds were given and 
mortgages executed on the property to secure the payment 
of the same. 

In August, 1876, the association adopted the following 
resolution ; “That the Secretary be instructed to state the 
account of each member of the association who has stuck re- 
deemed, charging interest at the rate of six per cent per 
annum, on the sum of money received in redeeming, giving 
credit for all dues paid in, either as dues, interest, or fines,. 
and charging to each share of stock its quota of expenses and 
losses.” Upon stating the accounts, it was ascertained that 
the plaintiffs had overpaid to the amount of $92.06. Theasso~- 
ciation was winding up its business under said resolution, 
and the plaintiffs brought an action for the recovery of said 
amount alleged to be due them, insisting that the contract 
was usurious and that said payment had been made under a 
mistake of fact. 

- A jury trial being waived, His Honor found that the pay- 
ment was not made under a mistake of fact, and that the 
assets of the association would not be sufficient to pay the 
present stockholders the amounts they had paid in; and 
held that the facts did not disclose a usurious contract, 
There was judgment that the action be dismissed, from 
which the plaintiffs appealed. 


Mr. D, M. Carter, for plaintitts, 
Messrs. Jas, E, Shepherd and Gilliam § Pruden, for de- 
fendant. 


Reade, J. In Mills v. The Salisbury Building and Loan 
Association, 75 N. C. 292, it was decided that that associa- 
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tion, which was substantially like the association in 
this case, was not such as was contemplated by the statute 
under which it and this were organized. And that its 
contracts with those who dealt with it under its by-laws 
and regulations could not be supported by the Courts. And 
because such associations were numerous and embraced a 
large amount of capital and business transactions, it was 
suggested that their existing contracts should be settled 
upon a liberal and just basis, and that the future transac- 
tions should conform to law. And it is to the credit of the 
defendant association that it immediately adopted a resolu- 
tion in conformity to that suggestion. 

There is uo doubt that the by-laws and course of dealings 
of the defendant were unlawful, and its dealings with the 
plaintiffs were unlawful and usurious. And if at any time 
the plaintifts had repudiated the association and the associa- 
tion had sought the aid of the Court to enforee the contract, 
the Court would have refused its aid. But whatever the 
defendant association was, these plaintiffs were; for they 
were parts and parcels of it, and the Court will no more aid 
them against the defendant than. it would have aided the 
defendant against them. They are in pari delicto,. What- 
ever hardship the association has practiced upon them, it 
has probably with their aid and for their advantage prac- 
ticed upon others of its members. Whatever has been 
executed must therefore stand. The Court will not undo it. 

It is found as a fact in the case that the plaintiffs paid 
under no mistake of fact. They might have repented of 
their connection with the unauthorized association and re- 
fused compliance with their undertaking; and if the asso- 
ciation had attempted to coerce them, the Courts would 
have enjoined it, as in Mills v. Salisbury, supra. But hav- 
ing engaged the adventure and voluntarily paid the loss, 
they cannot ask the Courts to afford them the luxury of 
recovering it back. A gambles with: B and loses money. 
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The Courts will not compel him to pay. But if he pay his 
losses, the Courts will not enable him to recover them back. 
King v. Winants, 71 N. C. 469. 

No error. 


Per Curiam. | Judgment affirmed. 


E. P. COVINGTON and others v. ALEXANDER STEWART and wife 
and others, 


Tenant in Common-- Adverse Possession. 

1. The possession of one tenant in common is, in law, the possession of 
all; but ifone have the sole possession for twenty years without any 
acknowledgment of title in his co-tenant and without any claim on the 
part of such co-tenant to rents, &c., he being under no disability (before 
the adoption of the Code,) the law raises a presumption that such sole 
possession is rightful and will protect it. 

2. Adverse possession by one tenant in common fora less period than 
twenty years, will not raise the presumption of ouster and sole seizin. 
3. Under C. C. P. § 23, possession for twenty years, which formerly raised 
a presumption of title, now has the force and effect of an actual title in 

fee, against all persons not under disability. 

4. The provisions of C. C P. § 23, however, do not extend to actions com- 


menced or rights of action accrued at the date of the ratification of the 
Code. 


(Black v. Lindsay, Busb. 467; Thomas v. Garvan, 4 Dev. 223; Cloud v. 
Webb. 4 Dev. 290; Dayv. Howard, 73 N. C. 1, cited, distinguished 
and approved.) 


Crviz Action tried at Spring Term, 1877, of Ricamonp 
Superior Court, before McKoy, J. 

E. P. Covington, the guardian of the heirs of John P. 
Covington, deceased, filed a petition in the nature of a special 
proceeding in the Probate Court of Richmond County, 






















is 


ife 


| 





JUNE TERM, 1877. 





COVINGTON, v. 8:1 EWART. 





against Eliza J. Covington, widow of said deceased, praying 
for an order to sell the land (house and lot) in controversy 
for partition between the parties to said proceeding. The 
order was obtained, sale made and confirmed, and a deed 
executed to the purchaser. Subsequently said guardian and 
said purchaser filed an affidavit setting forth, among other 
things, that since said sale they had discovered that one un- 
divided half of the land sold belonged to the heirs-at-law of 
W. L. Covington, deceased ; and that the heirs of John P. 
Covington. deceased, owned only one half, notwithstanding 
the whole of it had been sold as belonging to them, and that 
the purchaser was mistaken and deceived in regard to the 
interest of the last named heirs, and asked that the heirs of 
W. L. Covington be made parties, and that defendants show 
cause why the purchase money shall not be refunded. 

The defendants in answer to said affidavit denied the 
tenancy in common, and alleged the sole seizin of the land 
by the heirs of John P. Covington. The case was then 
transferred to the Superior Court to try the issue raised by 
the answer, which also involved the right of the heirs of 
John P. Covington to the whole of the purchase money. 

The plaintiff, E. P. Covington, was one of the heirs of, and 
executor to the will of W. L. Covington, and also guardian 
of the heirs of John P. Covington: 

The heirs of W. L. Covington are the plaintiffs in this 
action, and the heirs of John P. Covington, the defendants. 

There was much evidence in regard to the length of time 
the respective parties, and those under whom they claim, 
had possession of the property in controversy, the statement 
of which is not necessary to an understanding of the opinion. 

Under the instructions of His Honor, the jury found that 
the defendants, as heirs-at-law of John P. Covington, were 
sole seized of the premises described in the pleadings. Judg- 
ment. Appeal by plaintiffs. 
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Mr. John D. Shaw, for plaintiffs. 
Mr. Platt D. Walker, for defendants. 





































Bynum, J. The possession of one tenant in common is the 
possession in law of all; but if one have the sole posse-sion 
for twenty years without any acknowledgment on his part 
of title in his co-tenant, and without any demand or claim 
on the part of such co-tenant to rents, profits or possession, 
he being under no disability during the time, the law in 
such cases raises a presumption that such sole possession is 
rightful and will protect it. In such cases where the tenant 
who has been out of possession brings ejectment, it has been 
held that his entry is tolled and that he cannot recover, 
Black v. Lindsay, Busb. 467; Thomas v. Garvan, 4 Dev. 223 ; 
Cloud v. Webb, 4 Dev. 290. 

This legal effect is.given to the lapse of time from public 
policy, to prevent stale demands and to protect the tenant in 
possession from the loss of evidence from length of time. 
Such, in substance, was the purport of the charge of the 
Judge below in the first part of his instructions to the jury, 
and if he had stopped there, there would have been no error 
in hiis‘instructions. But he afterwards proceeded to charge 
that if John P. Covington had possession of the house and 
lot, claiming them as his own, and exercising exclusive rights 
of ownership, so that W. L. Covington was advised of it and 
prevented from making an entry thereon, for seven years, 
be being under no disability, and the heirs of John P. Cov- 
ington centinued the possession for three years more after 
the death of their father and W. L. Covington, then the 
jury must find that the defendants were sole seized at the 
beginning of the action. This was error. 

It has never been held in North Carolina that a less period 
than twenty years’ adverse possession. by one tenant in com- 
mon will raise the presumption of ouster and sole seizin; 
and this, whether the possession was held by the tenant in 
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common himself, or by him a part of the time and until his 
death; and then continued by his heirs for the residue of the 
twenty years. See the cases above cited and those therein 
referred to; also Day v. Howard, 73 N.C. 1. 

His Honor was probably thrown from his guard by a sug- 
gestion made by the Curr Justice in delivering the opinion 
in the latter case ; that when the tenant in common conveys 
to a third person, an adverse possession of ten years by the 
purchaser, would probably give him a good title by the pre- 
sumption of an actual ouster. The point did not arise in 
that case and was left an open question, and it does not arise 
here, because there was no conveyance to a third party by 
the tenant in possession. But the possession of twenty years 
which raises a presumption of title, as the law has been 
heretofore administered, has now the force and effect of an 


actual title in fee by the provisions of C. C. P. § 23, of Title 


IV, “Limitation of Actions” viz: No action for the reeov- 
ery of real property or the possession thereof, or the issues 
and profits thereof, shall be mainthined when the person in 


possession thereof, or the defendant in, the action, or those 


under whom he claims shall have possession of such real 
property under known and visible lines and boundaries, ad- 
versely to all other persons for twenty years, and such pos- 
session so held shall give a title in fee in such property 
against all persons not under disability ; and by -C. C. P. § 
22, no action for the recovery of such real property can be 
maintained unless it appears that the plaintiff, &c., was 
seized or possessed of the premises in question within twenty 
years before commencing his action. ‘| hese salutary provis- 
ions however do not affect the present action, as by C. C. P. 
§ 16, they do not extend to actions already commenced or 
rights of actions already accrued at the ratification of the 
Code. 

As there must be a new trial for the error in His Honor’s 
instructions to the jury, it is unnecessary to examine the 





























































IN THE SUPREME COURT. 





RAND e. STATE NAT. BANK. 





questions of evidence raised on the trial, but we do not now 
see any error in His Honor’s ruling upon them. 
There is error. 


Per CuRIAM. Venire de novo. 








N. G. & G. D. RAND, Administrators, v. THE STATE NATIONAL- 
BANK OF RALEIGH. 





Practice--Complaint and Answer--Deposit in Bank--Parties.. 





1. A plaintiff cannot abandon the averments of his complaint and fall 
back upon a collateral statement of facts set out in the answer. The 
proper course is to ask leave to amend the complaint and thereby pre- 
sent the point of law desired. 


2, Where plaintiffs, as administrators, and one P deposited certain money 
and valuable papers with a bank, with the agreement that the same 
should be drawn out only upon the joint order of plaintiffs and P ; Held, 
in an action by the administrators against the bank for the recovery of 
the deposits, to which action P was not made a party, that the plain- 

tiffs were not entitled to recover. 


Civit Action tried at Spring Term, 1877, of Wake Superior 
Court, before Buxton, J. 

The case is sufficiently stated by Tue Curer Justice. 
Upon the pleadings His Honor gave judgment for the plain- 
tiffs and the defendant appealed. 











Messrs. Merrimon, Fuller ¢& Ashe and Geo. H. Snow, for 
plaintiffs. 
Messrs. D. G. Fowle and Walter Clark, for defendant. 






Parson, C. J. The complaint alleges that the plaintiffs, 
as administrators of one Parker Rand, deposited with the 
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defendant a large amount of money and a tin box contain- 
ing papers of great value to be kept by the Bank and de- 
livered to plaintiffs on demand. 

The answer denies that the deposits were nrade by the 
plaintiffs and were to be delivered to the plaintiffs on de- 
mand, and avers that the deposits were made by the plain- 
tiffs and W. H. Pace jointly, and that it was agreed that 
said deposits should only be drawn out upon the joint order 
of the plaintiffs and Pace, and that defendants undertook to 
abide and perform that agreement. It also avers that the 
reason that the deposits were not handed to the plaintiffs on 
demand, was, that Pace refused to concur in allowing the 
deposits to be withdrawn. 

The want of proper frankness and the reticence of the 
complaint per se puts the plaintiffs out of Court, for their 
averment is denied and is admitted by them not to be true. 
The plaintiffs cannot abandon the averments of the com- 
plaint and fall back upon a collateral statement of the facts 
set out in the answer. Their course was to ask leave to 
amend the complaint so as to make it correspond with the 
answer, which they admit to be true by putting in a demur- 
rer. In this way the point of law could have been pre- 
sented. 

Passing by this objection upon the pleadings which is 
fatal, we think it clear that the point of law is against the 
plaintiffs, and we should have supposed that it did not ad- 
mit of any question, except for the fact that His Honor takes 
a different view of it. 

Pace had acquired an interest in this fund and a right in 
a great measure to the control of it, and the defendant had 
expressly agreed not to deliver it to the plaintiffs without 


his consent. Upon what principle can a Court of justice 


force him to violate this undertaking ? 
The legal title of the personal estate vests in the executor 


or administrator. They have much more ample power to 
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4lispose of it than an ordinary trustee, and if they do so toa 
purchaser with notice, it is presumed to be in order to meet 
the exigencies of the estate in the absence of gross fraud. 
Suppose the administrators for some purpose or other had 
transferred to Mr. Pace an interest in these assets and con- 
ferred upon him the right in a great measure to control such 
assets ; they had the power to do so, and it could only be set 
aside upon the ground of fraud. The plaintiffs would not 
be the proper parties to complain of a fraud in which they 
participated. That would be a matter for the creditors or 
distributees, except the plaintiffs could aver and prove that 
Pace was acting as their attorney, which fact is no where 
averred, and that by means of undue influence he took an 
unfair advantage, of which fact there is no averment, and 
upon that ground ask to have the contract with him and the 
subsequent contract with the defendant set aside. If these 
averments had been made, surely Pace could not be con- 
victed of fraud without an opportunity of being heard. 

It cannot be tolerated that plaintiffs should file a skeleton 
of a complaint and seek to eke out a cause of action from 
matter set out in the answer of a defendant, who is a mere 
stake holder and against whom there is no charge of fraud. 

Error. Judgment reversed and judgment that defendant 
“go without day” and recover his costs. 


Per CurramM. 7 Judgment reversed. 
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EDWARD SIMMONS v, CLEMENT DOWD, Administrator. 






Practice--Excusable Neglect--Erroneous and Irregular Judgments. 










1. The statute (C. C, P. § 133) was intended to relieve a party from a 
judgment taken against him throngh his excusable neglect; Therefore, a 
motion to correct an erroneous judgment rendered at a former term of 
the Court will not be allowed, if it appears that the error committed 
was that of the Court and not that of the party. 






2. In such case the remedy is by appeal, certiorari or petition to rehear. 

3. Where there has been no excusable default of the party and no appeal, 
&e., an erroneous judgment stands and has all the force of a right judg- 
ment, 

4, An irregular judgement, ¢. ¢. a judgment contrary to the course of 

practice of the Court, may be set aside at any time. 












Motion to correct a Judgment heard at Spring Term, 1877, 
of MECKLENBURG Superior Court, before Cloud, J. 

The action was originally brought against Samuel A. 
Harris, the intestate of defendant. The allegation was that 
in 1862, Harris agreed in consideration of reasonable com- 
missions as agent of plaintiff, to hire out certain slaves of 
plaintiff, and that he did not comply with the contract. 
This case was referred to Referees, who reported among 
other things, that Harris had hired out the slaves for a cer- 
tain period in Confederate currency, but had not paid the 
same to plaintiff. They further found that the value of the 
services of said slaves in the present currency was six dollars 
per month for each slave. Upon this report a judgment was 
rendered at a former term of said Court, and the defendant 
by this motion seeks to have the same corrected, upon the 
ground, that the judgment as drawn and signed was not 
warranted by the report of the Referees. This motion was 
resisted by the plaintiff, because ;.(1) it was not made within 
one year after notice of the judgment ; (2) no excusable neg- 
lect or surprise is shown; and (3) that the judgment was 
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warranted: by said report and the Court has no power to de- 
cide that it was not. His Honor granted the motion and 
modified the judgment, and the plaintiff appealed. 


Mr. W. H. Bailey, for plaintiff. 
Messrs Wilson & Son, for defendant. 


Reape, J. The motion of the defendant and the action of 
the Court below were evidently based upon the idea that C. 
C. P. § 133, applied to the case, but that was a mistake. 

That section provides that where a party—not where the 
Court—but where a party has been at some default in conse- 
quence of which a wrong judgment has been rendered against 
him, he may be relieved against it at any time within a year 
if he will move, and if the Court shall be of the opinion 
that his default was excusable. The words of the section 
are “may relieve a party from a judgment, &c., taken against 
him through /A/s mistake, inadvertence, surprise, or excusa- 
ble neglect.” 

Now it is not alleged or pretended that the party was in 
any default in this case. The only cause assigned for vaca- 
ting the judgment is, that it was “not warranted by the re- 
port of the Referee ;” that it was for too much; that it 
ought to have been for $261 instead of $432. The motion 
therefore is to correct an erroneous judgment rendered at a 
former term of the Court; the error being not that of the 
party under C. C. P. § 133, but the error of the Court. 

It is common learning that all the judgments and proceed- 
ings of the Court are “in the breast of the Court” during the 
term, and may be vacated or amended in any way ; but after 
the term closes they are sealed forever. This applies to all the 
proceedings of the Court which are regular and according to 
the course and practice of the Court however erroneous the same 
may be. And nofe, that an erroneous judgment may be just 
as regular as one which is free from error. If I sue a man 
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and recover a hundred dollars, my judgment is regular. If 


I ought to have recovered two hundred dollars, or ought only 
to have recovered fifty, my judgment for one hundred is 
erroneous, but still it is regular. And after the term of the 


Court when it is rendered, I cannot have it increased, and 


the defendant cannot have it diminished. If this were not 
so there would be no end to litigation. 

An irregular judgment, 7. e. a judgment contrary to the 
course of practice of the Court, as for instance against one 
who is not a party, may be set aside at any time. So where 
the record does not speak the truth, 7. e. does not show what 
was actually done, it may be made to speak the truth at any 
time. But it cannot be made to speak what is not the truth. 
And here the record did speak the truth, for the Court did 
in fact give judgment for $432. And it is proposed to 
amend it by making it speak what is not the truth, that 
the Court gave judgment for $261. A record is the memo- 
rial of what was done and not of what ought to have been done. 

Is there no remedy for an erroneous judgment where the 
Court and not the party has been at fault? Yes; there is an 
appeal at the time, or if that is lost, a certiorari under proper 
circumstances. And in this Court from which there is 
neither appeal nor certiorari we allow a petition to rehear. 
But where there has been no excusable default of the party 
before judgment so as to come under C, C. P. § 133, and no 
appeal or certiorari after judgment from the Court below, 
or petition to rehear in this Court, an erroneous judgment 
stands and has all the force and effect of a right judgment. 

But then it is insisted that where a Court renders an erro- 
neous judgment which at the time is supposed both by the 
Court and the parties to be right, but which is subsequently 
discovered to be wrong, it is excusable neglect not to appeal, 
So it may be. And it may be that the party would for that 
reason be entitled to a certiorari or to an injunction, but it 
does not come under C. C. P. § 133, which allows relief for 
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the excusable default of the party which was before judgment. 

The error in this case was, that the Court gave judgment 
for the value of the services of the slaves, instead of for the 
value of the Confederate currency which the defendant had 
received for them. But all this was known to the defend-’ 
ant at the time and was acquiesced in. And the error com- 
plained of was either an after thought or else the defendant 
was inexcusably negligent in not having it corrected. 

There is error. This will be certified. 


Per CurraM. Judgment reversed. 


W. B. WRIGHT and wife v. R. M. MCCORMICK and others. 
Practice-- Action to Recover Land--Partiticn. 


Where in an action for the recovery of land the plaintiff showed title 
under proper proceedings in partition and the defendant admitted pos— 
- session ; Held, that plaintiff was entitled to recover. 


( Wright v. McCormick, 69 N. ©, 14, cited and approved.) 


Civti. Action to recover Possession of Land, tried at 
Spring Term, 1877, of CuMBERLAND Superior Court, before 
Mc Koy, J. 

The plaintiffs read in évidence a petition, order of parti- 
tion, appointment of commissioners, and an order contirming 
their report in the case of the present plaintiffs against Dun- 
can McCormick, the devisor of the present defendants, and 
under whom the defendants claim the land in dispute. See 
69 N.C. 14. The description of the land in the complaint 
was the same as in said petition, decree and report of com- 
missioners, 
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The defendants admitted that they were in possession of 
the land at the time the action was brought, and the plain- 
titts demanded possession of the same upon the ground that 
it was allotted to them in the said proceeding for partition. 
His Honor gave judgment for the plaintiffs and the defen- 


dants appealed, 


Messrs. McRae & Broadfoot and N. W. Ray, for plaintifts. 
Messrs. Guthrie & Carr, B. Fuller-and Neill McKay, for 
defendants. 


Reape, J. ‘The feme plaintiff and the devisor of the de- 
fendants were tenants in common of a tract of land; and 
under proper proceedings had in Court, partition of the land 
was made between them, allotting to each a share in sev- 
eralty. An appeal was taken to this Court upon the objec- 
tion by the defendants that the commissioners had divided 
the wrong tract of land, but the description in the complaint 
and in the report were identical, and the objection was held 
to be “ captious and frivolous.” Wright v. MeCormick, 69 
N.C. 14. 

The devisor of the defendants died before the final con- 
firmation of the report of the commissioners and the defend- 
ants were made parties defendant, and the report of parti- 
tion was confirmed and a proper decree made. 

The complaint states that since that time the defendants 
have taken possession of the land allotted to plaintiffs. The 
answer denies every thing and claims title and admits pos- 
session, “sole seizin.” Seizin in deed, as this must be taken 
to be, is possession. The plaintiffs’ proof of title—the record 
of partition before stated—was complete, and the defend- 
ants’ possession was admitted. The plaintiffs were clearly 
entitled to recover. 

There is no error. 


Per CURIAM. Judgment affirmed. 
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ALBERT FOSTER v. THOMAS 8. PENRY. 


Landlord and Tenant Act--Practice--Appeal. 


1, In a proceeding before a Justice of the Peace under the Landlord and 
Tenant Act (Bat. Rev. ch. 64, § 19,) where the defendant denies the 
alleged tenancy, it is the duty of the Justice to proceed and try the 
issue of tenancy. If it is determined in favor of the plaintiff, such judg- 
ment as he may be entitled to must be given. If it is determined in 
favor of the defendant, the action must be dismissed. 


2. In such case, where there is an appeal to the Superior Court, the action 
must be tried and such judgment rendered as should have been given 
in the Justice’s Court. 

(Forsythe v. Bullock, 74 N.C, 135; Heyer v. Beatty, 76 N. C. 28, cited 
and approved.) 


Motion to dismiss an Action for want of Jurisdiction 
heard at Spring Term, 1877, of Davie Superior Court, before 

err, oJ. 
» On the 9th of January, 1875, the plaintiff made oath be- 
fure a Justice of the Peace, in substance, that the defendant 
occupied a certain piece of land as tenant of the plaintiff 
from the Ist of January, 1874, to the Ist of January, 1875. 
when his term expired ; that.the estate of the plaintiff was 
still subsisting and that defendant refused to surrender the 
possession, and the plaintiff claimed $)60 as rent. Upon 
this a warrant issued which was executed. The defendant 
appeared and answered, in substance, that in 1868, he owned 
the land described in the affidavit and by a deed absolute in 
form conveyed it to one Berry Foster, who afterwards as- 
signed his interest to the plaintiff; but that at the time of 
such conveyance it was agreed between him and said Berry 
Foster, that the conveyance should be void whenever the 
grantor paid off a certain debt ‘to Barbara, wife of Wiley 
Bailey, to which said Berry was surety, and that he is now 
ready to pay off said debt, and he denies that he ever occu- 
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pied the land as the tenant of said Berry Foster, or of the 
plaintiff. At,a trial before the Justice on the 6th of Feb- 
ruary, 1875, it was agreed that a judgment might be given 
for plaintiff and that defendant might appeal in two weeks, 
for which time execution should be suspended. On the 24th 
of February, execution issued and the defendant was ejected. 
The defendant in due time appealed to, the Superior Court, 
and at Spring Term, 1877, moved to dismiss the proceedings 
for want of jurisdiction in the Justice and for an order of 
restitution, which was refused by His Honor and the de- 
fendant appealed. 


Messrs. J. M. Clement and Shipp ¢ Bailey, for plaintiff. 
Messrs. Watson & Glenn and J. M. McCorkle, tor defendant. 


Ropman, J. (After stating the facts as above.) The 
question thus presented is this: A plaintiff*by oath brings 
his case within the jurisdiction of a Justice under the Land- 
lord and Tenant Act, (Bat. Rev. ch. 64 § 19,) and the de- 
fendant by answer denies the tenancy and alleges a title in 
himself. Shall the Justice proceed to inquire whether the 
defendant did enter as tenant of the plaintiff and whether 
his term has expired, or shall he upon the answer merely, dis- 
miss the proceedings. 

We are not aware that this precise question has been here- 
tofure decided, although expressions bearing on it more or less 
directly may be found in several cases; Forsythe v. Bullock, 
74 N.C. 135; Heyer v. Beatty, 76 N. C. 28. The Constitu- 
tion (Art. IV § 27,) gives to Justices jurisdiction of civil 
actions founded on contract, wherein the sum demanded 
shall not exceed $200, and wherein the title to real estate 
shall not be in controversy. The Act (Bat. Rev. ch. 63 § 17,) 
prescribing the practice before Justices says; “If it appears 
on the trial that the title to real estate is in controversy, the 
Justice shall dismiss the action, &c.” The words “ real 
11 
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estate ” of course have the same meaning in the Constitution 
and in the Act. It is not always proper in construing a 
Constitution to give to such a term as “real estate” any 
strict technical meaning, but it is reasonable to give to such 
a term the meaning which it ordinarily bears among profes- 
sional men speaking on legal subjects, provided there be 
nothing in the context to forbid such a meaning. It is well 
known that a term for years is not classed as real estate in 
the law books. It is called a chattel real; it does not de- 
scend to the heir but goes to the executor with the person- 
alty. Tomlyn’s Law Dict. Real Estate. The words “real 
estate” in this clause of the Constitution mean freehold estate. 
This definition has no immediate bearing on the question 
before us and we proceed now tothat. We think it presents 
no difficulty. If the defendant entered as tenant of the 
plaintiff he is estopped from denying the plaintiff's title. 
The rule has its exceptions, but they need not be noted here. 
If he did not enter or occupy as tenant, the Justice has no 
jurisdiction. Obviously, it would be unreasonable to allow 
the defendant to determine the jurisdiction of the Justice ; 
yet that is the effect if the Justice must dismiss the action 
on the denial of the tenancy by the defendant and his claim 
of a freehold title. If such an answer were required to be 
on oath, it would hardly ever support an indictment for per- 
jury although it might be false. It is easy to see that the 
jurisdiction of Justices under the Landlord and Tenant Act 
would be entirely destroyed. This cannot be the proper 
practice ; the Justice must try the issue of tenancy, and dis- 
miss the action only when he finds it against the plaintiff. 
If he finds it for the plaintiff he must proceed and give such 
a judgment in his favor as he may be entitled to. This is 
evidently the practice prescribed by the Act above cited, 
(Bat. Rev. ch. 63 § 17): “If it appears on the trial that the 
title to real estate is in controversy, the Justice shall dismiss 
the action, &c.” The fact.of tenancy or non-tenancy must 
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appear on the trial and not merely in the answer; for the 
pleadings of the parties are properly not part of a trial, which 
can only be had after the issues have been made by the 
pleadings. 

It is a necessary function of every Court to pass in the 
first instance on its own jurisdiction, and if the jurisdiction 
depends on a fact, it must necessarily determine the exist- 
ence of the fact. Many examples might be given where it 
is evident that any other practice would be absurd. A. case 
affecting an ambassador can be tried only in the Supreme 
Court of the United States; but if every defendant in any 
other Court can dismiss the action by alleging that he is am 
ambassador, it would appear that foreign Courts were repre- 
sented in this country to an alarming extent. A Probate 
Judge has no jurisdiction to grant administration except om 
the estate of a person deceased, and in every case he tries 
and determines the fact of death. Pleas to the jurisdiction 
must be pleaded and determined before any other plea carn 
be putin Chit. Pl. In the present case, the plea is a denial of 
the tenancy and the plaintiff must prove his allegation and 
the Justice must decide on it upon the evidence. If he 
finds that the defendant was a tenant he must proceed to try 
any other matters in issue and give such judgment as may 
be proper. No claim of a freehold title in the defendant cam 
be allowed to be made. It ‘is impertinent; for if the de- 
fendant is not a tenant, it is immaterial, as on the failure 
of proof that he is, the jurisdiction fails; and if he is a ten- 
ant, the plea of title cannot avail him as he is estopped to 
allege it. 

The Judge of the Superior Court properly refused to dis- 
miss the proceedings. He should have proceeded to try the 
case and to give such judgment as the Justice might and 
‘ought to have given. It is by no means admitted that the 
defendant could appeal from the refusal of the Judge to dis- 
miss the action. It does not appear to have affected any 











IN THE SUPREME COURT. 





GREEN vt. CASTLEBERRY. 





substantial right of the defendant, and appeals from inter- 
locutory judgments are not to be favored beyond the letter 
of the law, as they unnecessarily and uselessly lengthen liti- 
gation. 

Judgment below afirmed. Case remanded. Let this 
opinion be certified. 


PER CURIAM. Judgment affirmed. 


J. & A, GREEN v. CASTLEBERRY. 


Practice in Supreme Court--Exceptions--Action for Partnership 
Account. 


1. In cases on appeal to this Court, wherein the findings of fact in the 
Court below are subject to review, the errors must be specially assigned, 
or the exceptions will not be considered; and the evidence bearing 
upon the question and showing the error below must be singled out and 
referred to, either in the exceptions or in the brief of counsel; other- 
wise the ruling below will be affirmed as of course. 


2. In an action for an account of a partnership, where the Referee failed 
to find : (1) by whom the same was dissolved; (2) that the defendant re- 
fused to account ; (3) who was managing partner ; (4) facts admitted by 
the pleadings ; (5) as to the costs ; Held, to be immaterial. 


Civit Action foran Account of a Partnership, heard upon 
exceptions to a report of a Referee at Spring Term, 1876, of 
Orange Superior Court, before Seymour, J. 

The case was referred to Thomas Ruffin, Esq., and upon 
the return of his report, the plaintiff filed the following ex- 
ceptions : 

“1. That he has not found the issues raised by the plead- 
ings, both of law and fact. 

2. That his finding the fact that the parties dissolved the 
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partnership is contrary to the evidence, which was that the 
plaintiff dissolved the partnership. 

3. That he should have found that Castleberry refused to 
account to plaintiffs for the stock, profits, &c. 

4. The complaint alleges that the defendant was the sole 
managing partner, but the Referee has not found this fact 
nor decided the law arising thereon, although the answer 
admits it. 

5. The complaint alleges that the defendant fraudulently 
wasted and now holds the assets of the partnership, and this is 
admitted by the answer, but the Referee does not find the 
fact nor the law arising thereon. 

6. The plaintiffs are entitled to an account of the stock, 
profits, &c., made or which could have been made, and the 
Referee has stated no such account. — 

7. That according to the evidence the defendant was fixed 
with partnership assets in October, 1872, instead of January, 
1873, as found by the Referee. (This exception contains a 
detailed statement of sundry sums amounting to $950.27, 
which went into the’ defendant’s possession and which was 
alleged to have been sufficient to pay all claims on account 
of building a store house and kitchen, and says the defen- 
dant should not have been allowed credit for advancements 
for building, &c.) 

8. That the Referee should have found the value of the 
kitchen to be $100 and the store house $500, and should 
have allowed the defendant $100 on the kitchen, minus the 
payment of the plaintiffs, and should have allowed the de- 
fendant nothing on the store house, as there were firm assets 
in his hands sufficient to pay the amount after deducting the 
advancements made by the plaintiffs. 

9. That he has not allowed the judgment of the Supreme 
Court in this case against the defendant for $27 as a set off. 
10. That he has not charged the defendant with anything 
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as received from the firm, whereas he should have charged 
him with $72. 

11. That he should have charged the defendant with 
profits at 100 per cent upon the stock of goods. 

12. That in paragraph 8, of the report, he should have 
found in favor of C. J. Green as to the $150. 

13. That paragraph 10 of said report is not in accordance 
with the facts as supported by the evidence and the law 
arising thereon. 

14. That paragraphs 11, 12, 13 of said report is not such 
an account as the law requires to be stated from the facts 
and evidence. | 

15. That paragraph 15 of said report is excepted to upon 
the same ground as stated in the foregoing exception. 

16. There is no evidence to support the finding in para- 
graph 16 of said report. 

17. The decisions of the Referee are not in accordance 
with the law and facts, and are excepted to on the ground 
as stated in this bill of exceptions. 

18. The plaintiff excepts to schedule A, item C, as not 
being in accordance with the evidence and law 

19. The plaintiff excepts to all the items in schedule B 
xcept James Barbee’s barrel of brandy, $93. The defendant 
should have been allowed but $70 and one-third purchase 
aoney of lot, being $56.334, and $32 paid Page and Andrews’ 
. ®ill of lumber twice, and should not be allowed. 

20. That he has not found the facts nor decided the law 
arising thereon relative to the defendant’s purchase of the 
Lewis Pratt lot, and carrying partnership funds into “ First 
and Last Chance.” 

21. That he should have charged defendant with profits 
at 100 per cent, but charged him with none 

22. No. 35 in schedule C, $50 for retail license in Durham 
for 12 months from Feb. 3d, 1873. The defendant should 
account for the license as it was used by him personally in 
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“First and Last Chance” for the remainder of the year after 
the dissolution of the partnership. 

23. That $187.96 was paid by the Receiver on the Bevan 
bill of goods and no notice is taken thereof by the Receiver 
in his account. 

24. That plaintiffs are entitled to judgment for the costs 
of this suit against the defendant.” 

See same case, 70 N. C. 20. 

His Honor overruled all the exceptions except No. 20,and 
ordered that defendant be charged with $40 on account of 
said retail license for the time he used it. The Referee was 
directed to proceed to collect the debts due the firm from 
the Receiver and settle the affairs of the partnership. From 
which ruling the plaintiffs appealed. 


Mr. R. W. York, for plaintifts. 
Mr. Walter Clark, for defendant. 


Ropmay, J. This action is for an account of a partnership 
in a drinking saloon, called the “ Side Pocket,” in the village 
of Durham. The partnership lasted from September, 1872, 
to about April, 1873. The principal expenditures seem to 
have consisted in buying a lot and building a house. For 
these purposes and for obtaining goods from time to time 
the several partners advanced different sums. No regular 
accounts were kept and no means exist for stating an account 
except memoranda occasionally kept on loose pieces of paper, 
and the recollections of the partners and others which natu- 
rally differ considerably. It was referred to a respectable 
member of the bar to take an account of the partnership 
dealings, which he did and made a report to which the plain- 
tiffs filed twenty-four exceptions. ‘lhe evidence fills thirty- 
nine pages of manuscript closely written, and the report of 
the Referee, with the schedules, nine pages. The Judge, 
after a deliberate examination, overruled all the exceptions 
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but one, amounting to $40, with which he thought the de- 
fendant ought to be charged, because he continued to use 
the retail license of the firm after the dissolution, in an indi-- 
vidual enterprise in a saloon called “The First and Last 
Chance.” 

It is our duty to consider the exceptions when they are in 
such definite and intelligible form as is required by the prac- 
tice of the Court, and we have done so; but it certainly can 
not be our duty to go into any detailed examination of them. 
Many of them are evidently frivolous, and it would bea 
sheer waste of time upon them to do more than say so. 
Some of them, for example, the 7th and &th, are obscure ;- 
and they seem to be because the Referee drew wrong infer- 
ences of fact from the evidence, but they do not refer te the 
particular evidence which required contrary inferences, and 

é' apparently expect us to master the whole evidence to deter- 
mine whether after the store-house was partially completed, 
the defendant received, or might and ought to have received, 
profits enough to pay for the completion, or in effect to state 
the whole account over again. As to exceptions in such 
shape as these it may perhaps be proper, though it ought 
not to be necessary, to state the rule which this Court will 
apply. It is not a new rule that we propose to establish, or 
one peculiar to this Court. It is ‘a rule acted on by every 
Court which reviews findings of fact on final appeal, and is 
intended to prevent the time of the Court which belongs to 
all its suitors from being occupied in the tedious re-exami- 

, nation of minute facts for which it is not adapted. It is 
within the jurisdiction and therefore it is the duty of this 

Court in a certain class of cases to review on appeal the 

findings of the Superior Courts in matters of fact. But it 

does this as a Court of appeal and not as a Court of original 
jurisdiction. The Court presumes the finding of the Judge 

of the Superior Court to be right until it is shown to be 
wrong, and therefore the error must be specially assigned or 
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the exception will not be considered, and the evidence bear- 
ing upon the question and showing the error of the Judge 
must be singled out and referred to, either in the exception 
itself or in a brief of counsel filed in the case. This I re- 
member was said in Whitford v. Foy, when it was before 
this Court for the third time, but I do not find it in the case 
reported. ' 

We proceed now to consider the several exceptions: 

1. The Referee has found on all the material issues. 

2. It is quite immaterial who dissolved the partnership. 

3. The Referee did find that there had been no settlement 
of accounts and nothing more was material. . 

4. This was immaterial except as matter of evidence. 

5. It is not necessary that a Referee shall find what is ad- 
mitted by the pleadings, and it is not seen how the fact is 
material in this case. 

6. The Referee has stated an account. This exception is 
too general. 

7, 8. These have been already considered. No evidence 
is referred to in support of them. They are unintelligible 
without a study of the whole evidence. 

9 to 21, inclusive, and 23 are open to the same objection. 

22. Was allowed by the Judge. 

24. Is not the fit subject of an exception as the costs form 
no part of a Referee’s report. 

Judgment below affirmed. The defendant will recover 
costs in this Court. : 


PER CURIAM. Judgment affirmed. 
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‘WILLIAM C. ROSS and others v. WILLIAM F. HENDERSON and 
others. 


Partnership--Sale of One Partner's Interest--Partnership Creditors 
--Statute of Limitations. 


1. Where land is purchascu with partnership funds and conveyed to the 
partners by name, although in law they are considered as tenants in 
common and no notice is taken of the equitable relations arising out of 
the partnership, yet in equity the partnership property is devoted to 
partnership purposes and a trust is created for the security of the part- 
nership debts; Therefore, when a partnership becomes insolvent, its 
property is primarily liable to the payment of the partnership debts, to 
the postponement of the creditors of the several partners. 


2. An attempt by one partner to sell his interest in partnership property 
in payment of his individual debt, is a breach of the partnership agree- 
ment for which the other partner or the creditors of the partnership 
have a remedy. 


3. If the vendee in such case knows that the property conveyed is part- 
nership property, he is deemed to have had notice of the trust and is 
held to have purchased only what his vendor could equitably convey, ¢. 
e the legal estate of the vendor subject to the state of the partnership 
accounts, 

4. Semble, that this is also the ease where the interest of one partner in 
partnership property is sold under execution issued on a judgment 
against him upon an individual debt. 


5. If a creditor of a partnership obtains judgment against the partnership 
and levies upon and sells under execution, the interest of one partner 
in partnership property, either the sale is void, or the purchaser takes 
only the moiety subject to the equities of the other partner or the other 
creditors of the partnership. 


6. An action by the creditors of a partnership to hold the owners of the 
legal estate, (who purchased the interest of one partner in the partner- 
ship property) as trustees for the security of their debts, is not barred 
by C..C. P. § 34. (9): Quere, as to the application of C. C. P. § 37. 

{Donaldson v. Bank of Cape Fear, 1 Dev. Eq. 198; Baird v. Baird, 1 D. 

& B. 524; Williams v. Moore, Phil. Eq. 211; Roberts v. Oldham, 63 N. 

C. 297; Broaddus v. Evans, Ibid, 633; Phillips v. Trezevant, 67 N. C. 

870; Wells v. Mitchell, 1 Ire. 484; Tredwell v. Roscoe, 3 Dev. 59; Price 

v. Hunt, 11 Ire. 42; Latham v. Simmons, 3 Jones 27; Polk v. Gallant, 

2D. & B. Eq. 395, cited and approved.) 
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Civit Action to subject Partnership Property to the pay- 
ment of Firm Debts, tried at Spring Term, 1877, of Davrp- 
son Superior Court, before Kerr, J. 

The case is sufficiently stated by Mr. Justice RopMAN in 
delivering the opinion of this Court. Judgment for defend- 
ants. Appeal by plaintiffs. 


Messrs. Scott ¢ Caldwell, for plaintiffs. 
Mr. J. M. MeCorkle, for defendants. 


Ropmay, J. A very brief summary of the general facts of 
the case is necessary to make this opinion intelligible. 

In 1858. Henderson Adams and James Smith who were 
partners in selling goods, took a deed to themselves for a cer- 
tain lotin Lexington. They paid for itand put improvements 
on it from the partnership funds and used it for the partner- 
ship business. They continued in business until 1868, when 
the firm became insolvent and each of the partners was in- 
dividually indebted in large sums. 

The plaintiffs are several creditors of the firm. who recov- 
ered their several judgments in 186%, and sue in behalf of 

all the other partnership creditors, if any. 
On November 2lst, 1867, Smith being individually in- 
debted to the defendant, Dusenberry, conveyed to him in 
satisfaction of the debt one half of said lot. Certain of the 
plaintiffs issued executions upon their judgments recovered 
as aforesaid in 1869, aud levied on Smith’s estate in said lot. 
A This was sold and bought by Dusenberry in May, 1870. 

Certain individual creditors of Adams recovered judg- 
ments against him in 1868, under which his estate in said 
lot was sold in August, 1868, and the defendant J. H. Adams 
beeame the purchaser. J. H. Adams conveyed his estate to 
the defendant, Henderson. 

In July, 1875, Smith on his own petition was adjudged a 
bankrupt and in (date not stated,) received his final dir- 
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charge. Ilis assignee Picket is a defendant in this action. 
This action was begun on September 20th, 1876. The 
plaintiffs demand judgment that the said lot be sold, and the 


proceeds be divided ratably among the partnership creditors 


of the firm of Adams & Smith. The Judge below was of 
opinion that the demand of the plaintiffs was barred by the 
statute of limitations and dismissed the action, from which 


judgment plaintiffs appealed. 

When land is purchased with the money of a partnership, 
and conveyed to partners by name, the law considers the 
grantees as tenants in common, and takes no notice of the 
equitable relations arising out of the partnership. 


In equity, however, it is held that the partnership agree- 
ment devotes the partnership property to partnership pur- 
poses, and creates a trust in it for the security of the part- 
nership debts. On the insolvency of the partnership it is 


primarily applicable to the payment of the debts of the part- 
nership, to the postponement of the creditors of the several 
partoers. 

When therefore one of the partners undertakes to sell his 
interest in the whole, or any part of the partnership prop- 
erty in payment of his individual debt, it is a breach of the 
partnership agreement, for which the other partner, and as 
subrogated to his rights the partnership creditors may have 
a remedy. 

And if the vendee of such interest knows that the prop- 
erty so conveyed is the property of the partnership, he is 
deemed to have had notice of the trust and is held to have 
purchased only what his vendor might equitably convey ; 
that is, the legal estate of his vendor in a half (or other share) 
of the property subject in equity to the state of the partner- 
ship accounts, That was all that Dusenberry acquired on his 
purchase fromSmith. Weassume, although it is not distinctly 
stated, that he knew or had reason to know that the lot was 
partnership property and was used in the partnership busi- 
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ness. He knew of course that the consideration which he 
paid was a release of the individual debt of Smith, and he 
must be presumed to have known as a matter of law that he 
was acquiring only Smith’s estate subject to all equities. 

The authorities in support of these principles are too 
numerous to be cited in detail. We cite only a few from 
this Court and refer to the text books for the doctrines in 
general. Donaldson v. Bank of Cipe Fear, 1 Dev. Eq. 103 ; 
Baird v. Baird, 1 D. & B. 524; Coll. Part. §§ 135-822 ; Wil- 
liams v. Moore, Phil. Eq. 211; 1 American L. C. 329; Dyer 
v. Clark, 5 Mete ( Mass.) 561; Herman on Ex. 547, § 359; 
Roberts v. Oldham, 63 N. C. 297; Broaddus v. Evans, 63 N. C. 
633; Phillips v. Trezevant, 67 N. C. 370; Wells v. Mitchell, 1 
Ire. 484. 

On the same principle, if a creditor of one of the partners 
only obtains a judgment against that partner and levies exe- 
cution on the whole or any particular part of the partner- 
ship property, the purchaser gets merely the legal estate of 
the defendant in the execution, subject to the equities of the 
other partner and of the partnership creditors. Coll. Part. § § 
166-822; 1 Am. L. C.; Herman on Ex. 538, § 355; Zredwell 
v. Roscoe, 3 Dev. 50; Price v. Hunt, 11 Ire. 42; Latham v. 
Simmons, 3 Jones 27. And this would be true at least in this 
State, whether the purchaser knew that the property was 
partnership property or not, as such a purchaser takes sub- 
ject to all equities whether he knows of them or not. Polk 
v. Gallant, 2 D. & B. Eq. 395. 

J. H. Adams, by his purchase under execution against 
Henderson Adams, acquired the legal estate of the defendant 
in execution subject to the equities aforesaid. As Hender- 
son to whom J, H. Adams conveyed does not plead that 
he was a bona fide purchaser for value and without notice, he 
acquired the rights of his vendor and no more. For Dusen- 
berry however it is said, that after the conveyance to him 
by Smith, certain of the present plaintiffs having recovered 
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judgment against both the partners for partnership debts, 
levied on and sold the estate of Smith in one moiety of the 
lot, when he (Dusenberry) became the purchaser ; so that by 
this purchase he acquired both a legal and equitable estate 
in a moiety of the lot. 

If a creditor of a partnership gets judgment against the 
partners and levies upon and sells any piece of the partner- 
ship property, the purchaser gets a title thereto clear of any 
equities arising out of the partnership relation. Coll. Part. 
§ 822. But to have this effect the levy must be on the 
estate of both partners in the particular property, and not on 
the estate of one alone. If the levy is on the estate of one 
only, it is either void, or the purchaser gets only the moiety 
subject to the equities of the other partner. Coll. Part. § 
822; Johnson v. Evans, 7 Man. & Granger 240-30. (E. C. 
L. R.) 

Independently of this, Smith had parted with Ais estate as 
far as he could by his previous deed, which was good as be- 
tween him and Dusenberry, and not void as to the partner- 
ship creditors in the sense in which a deed made to defraud 
the creditors of the grantor, is. 

There was therefore at the time of the sale no estate in 
Smith which could be sold under execution at law, and the 
purchaser acquired nothing. 

These general principles lead to the conclusion that the 
plaintiffs are entitled to the relief sought unless it be pre- 
vented by some defence not yet considered. The Judge be- 
low seems to have been of this opinion, as he dismisses the 
action upon the sole ground that it is barred by the statute 
of limitations. In this we consider that His Honor was in 
error. We suppose that he came to this conclusion upon 
C. C. P. § 34, (9), which is in these words: “ Within 
three years.” “ An action for relief on the ground of fraud 
in cases which heretofore were solely cognizable in a Court 
of Equity, the cause of action insuch case not to be deemed 
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to have accrued until the discovery by the aggrieved party 
of the facts constituting fraud.” 

We are not aware of any authority on this precise ques- 
tion. Weare of opinion, however, that this statute does 
not apply te the cause of action of plaintiffs. Their right 
to hold the owners of the legal estate trustees for the security 
of their debts, does not arise out of the fraud of those 
owners, but out of the trust created by the partnership 
agreement, and because those owners bought the land sub- 
ject to the trust. 

It may sometimes be said that one who takes from a part- 


individual debt of the partner, commits a fraud on the other 
partner, and in a particular case or in a general sense of the 
word it may be true. But the act is not necessarily a fraud, 
and requires the addition of other particulars to make it so. 
The conveyance may be authorized by the state of the part- 
nership accounts. and thus valid. The ground of the plain- 
tiffs’ action is a trust arising by contract and it is not barred 
by any statute as long as their debts exist in contemplation 
of law; that is to say, are unpaid, and not barred by the 
statute of limitations, unless it be by C. C. P. § 37, which 
bars all actions for relief not otherwise provided for unless 
commenced within ten years after the cause of action ac- 
erued, The plaintiffs’ cause of, or right to, this action 
accrued when they respectively recovered judgments. We 
do not consider ourselves at liberty to consider the defence 
set up by reason of the discharge of Smith in bankruptcy. 

This question does not appear to have been considered or 
passed upon in the Court below; neither are the facts re- 
specting it fully stated. We are unable, therefore, to give 
a final judgment in the action. 

Cause remanded to be proceeded in according to this 
opinion. | 


PER CuRIAM. Judgment reversed. 
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SANFORD A. LONG yv. DICKERSON SWINDELL, CORNELIUS 
SWINDELL, SOLOMON F. SWINDELL, RICHARD C. WINDLEY 
and GEORGE CREDEL. 


Easement--Condition Precedent-- Parties--Verdict-- Damages--Su- 
preme Court Practice. . 


1. Where the grant of an easement is upon a condition precedent, it can- 
not be enjoyed by the grantee until the condition is performed. 


ce) 


In such case, a deed from the original grantee conveys only a right to 
the easement upon performance of the prescribed condition precedent. 


w 


. The word “if*’ is an apt one to express a condition precedent to the 

creation of an easement. 

4. Where an injury is caused by the separate action of several persons 
whose interests are adverse to the plaintiff it is proper (under C. C. P. 
§§ 61 and 248, sub. sec. 3,) to join them as defendants in an action for 
damages. 

5. But where there is no unity of design or concert of action, and the 
separate action of each defendant causes the single injury, the share of 
each in causing it, is separable and may be accurately measured. In 
such case the jury can properly assess several damages. 

6. This Court gives such judgment as the Court below should have given. 

(Maynard vy. Moore, 76 N. C, 158, cited and approved.) 


Civit Action for Damages for Breach of Covenant, tried 
at Spring Term; 1877, of H ypgSuperior Court, before Eure, J. 

The case made by the pleadings and verdict of the jury 
was this : 

On the 30th of April, 1855, the plaintiff owned a certain 
piece of land, through which a ditch ran from Mattamuskeet 
Lake, to a canal which ran through a piece of land then the 
property of one Stanley, called the McCauley land, to the 
head of Wysocking Creek. 

The plaintiff had acquired a right to drain his land into 
this canal. Jones Boomer was seized in fee of a piece of 
land adjoining the plaintiff's on the west, and John W. 
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Litchfield, of another piece west of, and adjoining the 
Boomer land. On the said day the plaintiff made and de- 
livered to Boomer and Litchfield a deed as follows : 

“This indenture made and entered into this the 30th day 
of April, 1855, between Sanford A. Long of the one part, 
and Jones Boomer and John W. Litchfield of the other part, 
all of the County of Hyde and State of North Carolina, wit- 
nesseth ; Whereas the said Long, Boomer and Litchfield, at 
the time of sealing and delivery of these presents, are re- 
spectively seized in fee of adjoining tracts of land; and 
whereas the said Boomer and Litchfield having no conve- 
nient and effective drain to their lands without crossing over 
and through the lands of the said Long, and the said Long 
being willing in the spirit of good neighborhood to grant a privilege 
therefor on certain conditions, reservations and limitations ; and 
whereas the said Long has a personal privilege of a canal or 
drain, through the lands of Edward Stanly, to the head of 
Wysocking Creek, not granted to others; now if the said 
Boomer and Litchfield, shall procure from the owners of the said 
land, a right of drain or ditch from the southern terminus of my 
Lake canal, then through to the head of Wysocking Creek, 
of sufficient width and compass to discharge and carry off 
all the water which may be forced down the drains herein- 
after granted them through my own land, and shall in con- 
junction with myself, cut out and keep open said canal 
leading into Wysocking Creek—the said Boomer perform- 
ing three-sevenths of the labor necessary thereto, the said 
Long three-sevenths, and.the said Litchfield one-seventh— 
and shall at all times when necessary perform their share of 
said work, and in default thereof, pay to the other parties per- 


forming it, the value of their share of the labor, which value is to 


be adjudged and assessed by three disinterested parties chosen for 
that purpose : 

“Then this indenture witnesseth, that the said Long, for 
divers good and sufficient considerations, and more especially 
12 
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for the consideration of five dollars to me in hand paid by 
the said Boomer, asd the further sum of five dollars to me 
in hand paid by the said Litchfield, at and before the sealing 
and delivery of these presents, the receipt whereof is hereby 
acknowledged, the said Sandford A. Long hath bargained, 
granted, sold, released and confirmed, and by these presents, 
doth bargain, grant, sell, release and confirm unto the said 
Jones Boomer, his heirs and assigns. the right to cut and keep 
open, a drain way or ditch of six feet in width, through that 
tract of land now owned by me, under the purchase from 
Francis A. McCauley, known as the McCauley land, said 
drain or ditch to commence where said Boomer’s land 
(whereon he now lives) intersects and corners at its southern 
point with my line, and where he has now a ditch, and run- 
ning with the old ditch to where it intersects with my lead- 
ing canal from the Lake, thence with the tract of said lead- 
ing canal so as to leave a space of twenty-one feet in width 
on the east side thereof between said ditch and the line of 
George A. Selby to my south and back line. 

“And the said Sanford A, Long hath bargained, granted, 
sold, released and confirmed, aud doth hereby grant, bargain, 
sell, release and contirm to the said John W. Litchfield, his 
heirs and assigns, the right to cut and keep open a ditch or 
draining way of six feet in width, from the point where the 
Jand (whereon he now lives) intersects with the back line of 
my McCauley land, and running thence with said back line 
to where it will empty into the ditch or privilege granted to 
Jones Boomer, saving and reserving to myself, my heirs and 
assigns, the right and privilege of draining any and every por- 
tion of my said lands into either one, or both, of said ditches, 
whether that under the grant to Jones Boomer, or to John 
W. Litchfield. To have and to hold the privilege of drain 
herein granted to the said Boomer and Litchtield, their heirs 
and assigns, as an appendage each to the tracts of land on which 
they now live and no other. 
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“And the said Boomer for himself, his heirs and assigns 
doth covenant to and with said Long, his heirs and assigns, 
that he will keep open the said ditch at his own proper costs 
and charges, and that he will at all times perform such work 
thereon as may be necessary to keep said ditch in proper 
repair. 

“And the said Litchfield for himself, his heirs and assigns 
doth covenant to and with said Long, his heirs and assigus, 





that he will in cutting said ditch throw up a bank on the 
nothwest side thereof of sufficient height and width to oper- 
ate as a permanent barrier or dam against the back water, 
and that he will at all times keep such dam in permanent 
and sufficient repair at his own proper costs and charges. 

“And the said Long doth hereby covenant to and with the 
said Boomer and Litchfield, their heirs and assigns, that 
they shall, and lawfully may, at any and all times, peaceably 
and quietly use, occupy and enjoy the rights of drain hereby 
granted, and that they shall for that purpose, have a right 
to pass over my said lands free and unmolested by me, my 
heirs and assigns. 

' In testimony whereof I have hereunto set my hand and 
seal, day and date above written. 
S. A. Lone, [Seal.] 

“Signed, sealed and delivered in presence of Robert Jen- 
nett and N. Beckwith.” 

This deed was not executed by either Boomer, or Litch- 
field. 

Afterwards, viz; in 1859, Litchfield conveyed his piece of 
land to Mareus Swindell, who devised it to Dixon Swindell, 
one of the original defendants, and died in 1864. In May, 
1855, Boomer conveyed his piece of land to Marcus Swin- 
dell, who devised the same to Cornelius Swindell and Solo- 
mon Swindell, two other of the defendants, and to David 
Swindell. 
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Solomon conveyed two-thirds of his estate to R. C. Wind- 
ley, a defendant. 

The estate of David Swindell was sold under execution, . 
and purchased by the defendant George Credle, and was 
afterwards conveyed to Cornelius Swindell, a defendant. 

‘ Neither Boomer, nor Litchfield, ner any of their assignees 
ever procured a right to drain their respective lands into the 
Stanly (or McCauley) canal. Nor have any of them ever 
enlarged the said Stanly canal. 

Nevertheless, the said Mareus Swindell while he owned 
the Boomer land, cut a ditch on the route on which a right 
to cut a ditch six feet wide had been granted to said Boomer, 
by the deed of April 30th, 1855, which ditch either was 
originally cut by him, or soon after his death was enlarged 
by some of his assignees, to the width of fen feet. and was 
continued of that width to the commencement of the action. 

Litchfield, or Marcus Swindell his assignee, while owning 
the Litchfield land, cut a ditch from the western boundary 
of that land through the same, to meet the ditch aforesaid 
through the Boomer land; and thus the water from both 
the Boomer and Litchfield lands was poured into the ditch 
of the plaintiff; and the outlet being insufficient to discharge 
the waters so brought down, the plaintiff’s land was over- 
flowed and injured. 

The defendants, assignees as aforesaid, continued up to 
the time of the bringing of the action, to use and enjoy the 
ditches cut as aforesaid through the Boomer and Litchfield 
lands. 

The plaintiff claimed damages for the injury, and also 
moved for an injunction to restrain the defendants from 
flowing water from their lands into plaintiff’s ditch. 

Several issues were submitted to a jury, and the substance 
of their findings is incorporated in the preceding statement. 

They found separate damages against the defendants R. 
C. Windley, and Cornelius Swindell, and the heirs of Dixon 
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Swindell, who had died during the pendency of the action. 
His heirs, to-wit, Sally J. Swindell, Joel Swindell and D. 
Swindell had been duly made parties and appeared by a 
guardian ad litem appointed by the Court, The adminis- 
trator of Dixon Swindell was also made a party. 

His Honor dismissed the action and the plaintiff appealed. 


Messrs J. E. Shepherd and D. M. Carter, for plaintiff. 
Mr. Geo. H. Brown, Jr., for defendants. 


Ropman, J. (After stating the facts as above.) Three 
points are made by the defendants: 

1. That inasmuch as Boomer and Litchfield never execu- 
ted or formally became parties to the deed of April 30th, 
1855, they were not bound by the conditions and covenants 
on their part therein contained. It is not denied in the an- 
swer, and it is expressly found by the jury, that they accep- 
ted the deed, and that their assignees accepted and used the 


easement granted in it. ‘ 


We had occasion to consider this question in Maynard v. 
Moore, 76 N. C. 158, and it is there said, that a party who 
accepts a deed coutaining covenants on his part, is bound to 
perform them, although he does not execute the deed as a 
party. For that, the case of Finley v. Wilson, 4 Zab. (N. J., 
31), is cited. The true reference is 2 Zab. 311. See also on 
this point. Earle v. Mayor of New Brunswick, 38 N. J. 47; 
13 Pick. 323; 9 Mete. 396. 

In the present case bowever there is no necessity for re- 
sorting to that doctrine. 

In the deed under which the defendants claim, the grant 
of the easement is expressly made conditional upon the ae- 
quisition by the grantees, of a right to drain through the 
Stanly canal, and provision is made for their enlarging that 
canal in conjunction with the plaintiff. The deed, after re- 
citing that Boomer and Litchfield owned adjoining lands 
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whieh they could not conveniently drain except through the 
land of the plaintiff, and that plaintiff had a right to drain 
his own land only, through the Stanly canal, and that said 
plaintiic was willing “to granta privilege therefor on certain 
conditions, &c.,” says; “Now if said Boomer and Litchtield 
shall procure from the owner of said :Stanly) land, a right to 
drain or ditch, &c., of sufficient width and compass to dis- 
charge and carry off all the water which may be forced 
down the drains hereinafter granted them through my land, 
and shall in conjunction with myself, cut out and keep open 
said canal leading to Wysocking, (the Stanly canal) &e.” 
“Then this indenture witnesseth,” that said Long grants to 
Boomer and his heirs and assigns, an easement to cut into 
Long’s ditch; and also grants to Litchfield and his heirs 
and assigns, a similar easement; the said easements to be 
held as appendages to the several pieces of land then owned 
by Boomer and Litchfield respectively. 

Then the said Boomer and Litchtield severally covenant 
for themselves and their respective heirs and assigns, to keep 
cpen and in good order “the said ditch,” (meaning, as we as- 
sume, the ditch or ditches authorized to be cut through the 
land of the plaintiff. The precise meaning of tle words is 
net material in the present action.) 

The word “if” is an apt one to express a condition prece- 
dent to the creation of an casement ; and the whole language 
and frame of the deed show that it was the intention of the 
grantor, that the grant should not go into effect, at least, un- 
til the grantees had acquired an easement in the Stanly 
canal. In fact as the grautor had no right to flow, 
into the Stanly canal, water from any land other than 
his own, he could not make the grant to Boomer and 
Litchfield, except on that condition precedent, without 
subjecting himself to an action for damages by the owner of 
that canal. 
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2. The second point made by the defendants is, that if the 
original grantees, Boomer and Litchfield, were bound by 
the covenants on their part, contained in the deed of April, 
1855, their assignees, the present defendants, are not. 

The view which we take of the intent and effect of that 
deed renders it unnecessary for us to consider this question. 
For if the grant of the easement was upon a condition pre. 
cedent which has never been performed, then the original 
grantees were never seized {of it, and of course it never pass- 
ed to their assignees. Nothing passed to the assignees 
beyond what their assignors had, which was a right to the 
easement upon the performance of the prescribed condition 
precedent. 

3. The third point is, that if the defendants have no right 
to flow water from their respective lands into the ditch of 
the plaintiff, to his injury, still the tort is that of the seve- 
ral defendants respectively, for which several actions would 
lie, and not a single tort committed by all of them jortly, 
for which a joint action would lie; and if a joint action 
will lie, the present verdict is bad in assessing several dam- 
ages. We regret that we were not furnished with any argu- 
ment on this point by the counsel on either side, or with a 
reference to any authorities respecting the practice proper 
in such cases. Before our Code of Civil Procedure, the rule 
seems to have been, that in an action against joint trespass- 
ers the jury were required to find a joint damage, and if 
they found several damages against the several defenslants, 
the plaintiff was entitled to judgment against all of the de- 
fendants for the highest sum found against any one of them, 
or the verdict would be quashed. Heydon's case, 11 Coke 
Rep. 5, a. § § 4. 5, (p. 8, vol. 6,) and Miles v. Prat, there cited. 
In Eliot v. Allen, 1 Man., Gran. Scott 18, (50 E. C. L. R.) 
it was said, that where the acts of the several defendants 
made but one trespass, the damages must be joint. No 
doubt this rule is reasonable when all the trespassers act 
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upon a common design, and in aid of each other, although 
the parts taken by each differ in importance ; and it applies- 
also in criminal cases. But it was early seen that there 
might be cases in which its application would be unjust- 
In Austen v. Willward, Cro. Eliz., 860, it was said, “if in tres- 
pass against divers, the one be found guilty in part, and the 
others in all, then the damages shall be several.” And this 
view was acted on in Rodney v. Strode, 3 Mod. 101; and in 
Player » Warn, Cro Car. 54. For a collection of the Eng- 
lish cases, see Mayne on Damages, pp. 329, 330. 

It is unnecessary more particularly to examine the former 
law, or to decide what the rule would have been before our 
Code of Procedure. Section 61 of the Code says: “ Any 
person may be made a defendant who has or claims an in~ 
terest in the controversy adverse to the plaintiff, &c;” and 
section 248, sub-section 3, says: ‘In an action against sev- 
eral defendants the Court may, in its discretion, render 
judgment against one or more of them, leaving the action to 
proceed against the others, whenever a several judgment: 
may be proper.” We will now consider the facts of the 
present case with a view to the application of the above 
sections. 

All the defendants have an interest in the controversy 
adverse to the plaintiff. They all claim the easement in contro- 
versy, under the same grant; and the injury to the plaintiff 
is caused by the separate action of each of them. They are,. 
therefore, all properly made defendants under section 61. But: 
there is no unity of design, and no concert of action among 
them. The most western of the defendants pours his water 
on his eastern neighbor, and he, in turn, upon the one east 
of him ; and thus, through a common channel, the water of 
all of them passes into the ditch of the plaintiff and causes 
the injury. While the separate action of each defendant 
causes the single injury, the share of each in causing it, is 
separable, and may be accurately measured. It is, ceteris 
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paribus, as they seem to have been here, proportionate to the 
area which he drains upon the plaintiff. Under these cir- 
cumstances it would be unjust and unreasonable to assess 
joint damages, by which the possessor of ten acres drained 
would pay as much as the possessor of fifty acres ; and might 
perhaps be compelled to pay the whole without a right to 
recover contribution. Merriweather v. Nixon,8 Term Rep. 
186. 

We think that under the peculiar circumstances of this 
case, the jury were justified in assessing several damages. 
The Judge erred in dismissing the action. 

4. We are bound to give here such judgment as the Judge 
below should have given. It has been seen that Dixon 
Swindell, one of the defendants, died during the pendency 
of the action, and that both his administrator and his heirs 
were made parties defendant, and the jury find damages 
against the heirs. Clearly there was no cause of action 
against them. The personal estate is liable for damages 
done by the intestate. 

Judgment below reversed, aud the plaintiff will have 
judgment here against E. L. Mann, administrator of Dixon 
Swindell, for $71.42; against Cornelius Swindell for $142.- 
84; against R. C. Windley for $35.71. He will also have 
judgment against these defendants jointly, for costs. 

T. F. Swindell and George Credle will go without day, 
and each will have judgment against the plaintiff for his 
costs. 

The motion for an injunction is refused. The plaintiff 
has an adequate remedy without it. 


PER CurRIAM. Judgment accordingly. 
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WILLIAM.B. BANKS v. MELISSA BANKS and others 


: Abandonment of Claim to Land-- Evidence. 
iid. 







To constitute an abandonment or renunciation of a claim to property, 


ve 
6 there must be acts and conduct, positive, unequivocal, and inconsistent 
Natl (aus with a claim of title; 


4 oi T herefore, where the land of plaintiff was sold at execution sale during 
his absence in the army and purchased by his mother. who represented 
that she was bidding for bim, and afterwards plaintiff declined an offer 
from her that he should.repay the purchase money and take a convey- 
ance of the land, alleging that it was his; and afterwards she sold the 
land, the grantee having notice of plaintiff's claim; Held, in an action 
for the land, that plaintiff's refusal to pay the purchase money and 
take the title, did not operate as a renunciation of his claim, and that 
he was entitled to recover. 

{Rich v. Marsh, 4 Ire Eq. 396; Hill v. Whitfield, 3 Jones, 120; Faw v. 
Whittington, 72 N. C, 321, cited and approved.) 
























Civit Action for the Possession of Land, tried at Spring 
‘Term, 1877, of Yancey Superior Court, before Furches, J. 

While the plaintiff was absent in the army, his land was 
sold by the ‘sheriff at execution sale, and his mother, the 
defendant, Rachel Banks, became the purchaser. She con- 
veyed to Ezekiel Banks, another son, who subsequently died, 
and the defendant, Melissa Banks, is guardian of his heirs- 
at-law, and defends this action for herself and as such guar- 
dian. “The otl-er facts necessary to an understanding of the 
points decided are stated by Mr. Justice Bynum in deliver- 
ing the opinion of this Court. Upon issues submitted and 
under the instructions given, the jury rendered a verdict for 
the plaintiff. Judgment. Appeal by defendants. 


. Messrs, A. 1. & T. F. Davidson, for plaintiff. 
Messrs. Bushee § Busbee and W. H. Malone, for defendants. 


Byun, J. The defendant, Rachel Banks, at the execution 
sale of her son’s land, he being then absent in the army, 
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represented to the bidders that she was bidding for her said 
son’s benefit, whereby she suppressed the biddings and pur- 
chased the land at an under-value and took the Sheriff’s deed 
to herself. This constituted hera trustee of the land for the 
son. Rich v. Marsh, 4 Ire. Eq. 396; Hilly. Whitfield, 3 Jones 
120. 

Upon the return of the son soon after the sale, to wit, in 
the early part of 1863, the mother offered to convey the 
land to him on the re-payment of the purchase money. 
This he declined to do, alleging that the land was still his 
because it was not properly sold. Whereupon the mother 
in August of the same year sold and conveyed the land to 
Ezekiel Banks, another son, who purchased with notice of 
all the facts. Soon after this latter sale and during the same 
year, the plaintiff tendered to his mother the money and in- 
terest paid by her for the land, and demanded a conveyance 
which was declined. He is entitled to relief unless his first 
refusal to take the conveyance on the re-payment of the 
purchase money operated asa renunciation and abandonment 
of his equity. Butclearly it did not have that effect. So far 
from renouncing his claim he insisted to his mother that the 
land was still his, and he claimed it, because it had been, as 
he alleged, improperly sold. To constitute an abandonment 
or renunciation ot claim, there must be acts and conduct, 
positive, unequivocal and inconsistent with his claim of title. 
Nor will mere lapse of time or other delay in asserting his 
claim, unaccompanied by acts cleatly inconsistent with his 
rights, amount to a waiver or abandonment: Faw.v. Whit- 
tington, 72 N. C. 321, where the subject is discussed and the | 
discussions in this State are reviewed and commented on. 
No such unequivocal renunciation appears in this case. 
There was no error in declaring that the defendants, the 
heirs of Ezekiel Banks, are trustees for the plaintiff, and 
that they shall by their guardian Melissa’ Banks re-convey 
the said lands by a proper deed to the plaintiff. It will be 
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observed that the decree of the Court below does not give 
the plaintiff a judgment for the excess of the rents over and 
above the purchase money and interest, and from this judg- 
ment the plaintiff does not appeal. From this we infer that 
the rents were balanced against the purchase money and in- 
terest, and that all excess of rents over the purchase money 
was remitted. This was proper, for it would have been 
hard measure to have demanded judgment for what appears 
to us as excessive damages in the way of rents as found by 
the jury. 
There is no error. 


Per Curiam. Judgment affirmed. 








SAMUEL R. MOORE vy. M. B. VALLENTINE and others. 


Fixtures, permanent, temporary--Vendor and Vendee--Mortgagor 
and Mortgagee. 


1. Where an unconditional contract of purchase is made the relation of 
vendor and vendee is established. 

2. If a mortgagor who is allowed to retain possession, or if a vendee un- 
der a bond for title is let into possession, makes improvements and 
erects fixtures, he is not at liberty to remove the same on the ground 
thas by his own default he is not able to get the title. 

3. An exception is made in favor of a tenant for years who erects build- 
ings for a temporary purpose and for the encouragement of trade, 
manufacturing, &c., and he is permitted to remove what had apparently 
become a part of the land. 


(The law of the Fixtures discussed by THE CHIEF JUSTICE.) 


Civi. AcTIoN tried at January Term, 1877, of MEcKLEN- 
BURG Superior Court, before Schenck, J. This action was 
brought to recover a fund arising from the sale of a steam 
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engine and its appurtenances, which were sold by consent of 
the parties to prevent injury from exposure. 

The main question however presented by the pleadings 
and decided by this Court was, whether said engine, &., was 
a fixture to the freehold. 

The facts found by His Honor are substantially as fol- 
lows: In October, 1867, one Davis sold to the defendant, 
Vallentine, a tract of land in said County, contracting in 
writing to make title to the same upon payment of a certain 
sum of money. The land was purchased as mining property, 
and said defendant went into possession and put up ma- 
chinery, that he might be able to carry on the mining opera- 
tions more successfully. The machinery was placed in a 
house made for the purpose and firmly screwed down on 
wooden frames, and connected with the boilers out side the 
house by a steam pipe, and could not be gotten out without 
removing a portion of the house. The boilers could not be 
removed without tearing down the brick work encasing 
them. 

The said defendant failed to comply with his part of the 
contract in the payment of a large amount of balance due 
for the purchase of said property. 

In 1868, said Davis, the vendor, was declared a bankrupt, 
and his interest in balance of said purchase money, together 
with other effects as exhibited by his schedule, were regu- 
larly and legally sold by his assignee, and the plaintiff be- 
came the purchaser and obtained a deed conveying all the 
estate of said bankrupt. 

The said defendant continued in possession under his con- 
tract of purchase, and claimed the engine and machinery as 
his property. The plaintiff also claimed them under his 
purchase from said Davis’ assignee, insisting that they were 
fixtures to the freehold and constituted a part of the land, 
and averring his readiness to make title to the same upon 
payment of balance of purchase money. 
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The engine and machinery were severed from the land, 
while said defendant was in possession under said contract 
of purchase, by his order and direction as well as the plain- 
tiffs, 

The opinion of His Honor which is set out in the case, 
concludes, “ that as the defendant was a tenant in posses- 
sion under a written contract of purchase, and had erected 
these fixtures for the ‘purpose of manufacturing, and 
severed them from the realty while in possession under the 
contract, that they thereby lost their character as fixtures, 
and again vested in the defendant as chattels.” 

Judgment was accordingly rendered for defendant and the 
plaintiff appealed. 

Messrs. Wilson & Son, for plaintiff, cited, Hill on fixtures ; 
2 Kent Com. 278; Bryant v. Lawrence, 5 Jones 337; La- 
tham v. Blakely, 70 N. C. 368; Elwes v. Mawe, 3 East 38 ; 
Smith v. Moore, 26 Ill. 392; McLaughlin v. Nash, 14 Allen 
136; Hemenway v. Cutler, 51 Me. 407. 

Messrs. Shipp & Bailey, for defendant, cited, E/wes v. 
Mawe, 2 Smith L. C; Van Ness v. Packard, 2 Peters 145; 
Moore v. Smith, 24 Ill. 512; Reymond v. White, 7 Cowen 
819; Niven v. Belknap, 2 Johns 573; Love v. Edmonston, 1 
Tre. 125; Jones v. Hill, 64 N. C. 200; Mason v. Williams, 66- 
N. C. 564; Saunderson v. Ballance, 2 Jones Eq. 322; Sher- 
rill. v. Sherrill, T3 N.C. 8. 

Pearson, C. J. If Vallentine had made a conditional 
contract of purchase as alleged in his answer, that is, if he 
had annexed a condition, that if upon testing the mine the 
result was not satisfactory, he should have the right to 
abandon the contract, his right to remove the engine and 
appurtenances would have been beyond any question. But 
upon the facts he did not annex this condition, and made 
an unconditional contract of purchase, i. ¢., he bound him- 
self absolutely to pay the price, and was to have a deed 
when he made payment in full. 
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So the relation of vendor and vendee was established, and 
the fact that his purpose in buying was to “ mine for gold” 
does not effect the question in the slightest degree. He 
took the mine, as parties do in marriage, “ for better or for 
worse,” no backing out about it. 

Or if he had taken a lease, say for five years, his right to 
remove the engine and appurtenances would have been be- 
yond any question. . 

In both of these cases the nature of the estate proves that 
the erection of the fixture was for a temporary purpose, and 
not for the purpose of making it a part of the freehold. In 
such cases the fixture may be severed, and does not in con- 
templation of law become a part of the land. 

When a mortgagor who is allowed to retain possession, 
or a vendee under a bond for title who is let into possession, 
makes improvements and erects fixtures, he does so for the 
purpose of enhancing the value of the property, and having 
made this addition to the land, he is not at liberty to sub- 
tract it on the ground that by his own default he is not able 
to get the title. Ifsuch was the law, a mortgagor in pos- 
session or a vendee in possession, who has erected a house, 
considering himself the absolute owner of the land, when 
he finds he cannot comply with the condition, may move 
the house, or may dig up the trees that he has planted, and 
let the mortgagee and vendor take care of themselves. 
Such is not the law. 

When a tree is planted, or a house is built, or a steam en- 
gine is annexed to the soil and is used as a part of the free- 
hold, it becomes a part of the land and cannot be severed 
except in special cases. His Honor concurs in this doctrine 
seemingly, but he excepts the case of a vendee who is let 
into possession and builds a house or makes othér fixtures, 
on the idea that he is a tenant at will. It is true he is like 
unto a tenant at will in one particular—he may be turned 
out of possession at the will of the vendor if he fails to 
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make the payments--but he.is not like unto a tenant at 
will in other particulars ; he owes no fealty as tenant ; he is 
not liable for rent as for use and occupation; and above all, 
he cannot quit at his own will, but is bound by his contract 
of purchase and the notes given for the purchase money. 

Our question is, does the one particular bring him within 
the exception made in favor of persons having a temporary 
estate, or do the three particulars exclude him from that 
class of persons? A bare statement answers the question. 
The vendee is the potential owner of the fee simple, and the 
addition made to the land was with the purpose to enhance 
its value, and that it should be permanent. Whereas if a 
tenant for years or at will ereets buildings, &c., it is not for 
the purpose of enhancing the value of the land, for he does 
not expect to become the owner, and his erections are for a 
temporary purpose and not with a view of making them a 
part of the land. Hence for the encouragement of trade, 
manufacturing, &c., an exception is made in his favor and 
he is permitted to remove what had apparently become a 
part of the land. 

His Honor also erred in the effect which he allows to the 
agreement by which the engine and its appurtenances were 
severed and sold. This did not inany way affect the rights 
of the parties ; otherwise the plaintiff would not have con- 
sented to the severance, nor would his consent have been 
necessary. It is manifest that the sole purpose was to con- 
vert the engine and its appurtenances into money to prevent 
spoliation, and let the money stand in the stead of the en- 
gine, &c., as it was when annexed to the land, without af- 
fecting the rights of the parties in one way or another. 

The effect, given to this arrangement of the parties made 
for the sole purpose of preserving the property, so as to 
make it impair the rights of the plaintiff, and put the de- 
fendant in a better condition than he would have been in, 
had the engine, &c., been allowed to remain in statu quo, or 
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had the plaintiff refused to give his consent to the conver- 
sion into money, will strike any one as a sequence by which 
Vallentine gets benefit by a breach of good faith, and by 
giving to the agreement an effect beyond what was in the 
contemplation of the parties. 

I have cited no authority because the principles are clear, 
and His Honor has er gratia taken that labor upon himself. 

Error. Judgment that plaintiff have the fund and re- 
cover his costs of the defendant Vallentine. 


Per CuRIAM. Judgment accordingly. 


JOHN C. BLAKE v. ISAIAH RESPASS, Sen. and J. T. Respass. 


Lunatie--Action by creditor against--Supplemental Proceedings-- 
Jurisdiction. 


1. The statute (Bat. Rev. ch. 57,) confers no power upon the Courts of 
Probate to provide for the payment of the debts of a lunatic contracted 
prior to the lunacy. 

2. The Superior Courts have jurisdiction to hear and determine an action 
instituted by a creditor of a lunatic for the recovery of a debt contract- 
ed prior to the lunacy. 


3. In such case where the Judge in the Court below dismissed proceedings 
supplementary to execution ; Held, to be error. 


(Suggestions by Bynum, J., as to the manner of ascertaining a suffici- 
ency for the support of the lunatic and applying excess to the judg- 
ment.) 


din re Latham, 4 Tre. Eq. 231 ; MceAden vy. Hooker, 74 N. C. 24, cited and 
approved.) 


Motion to dismiss Supplemental Proceedings, heard at 
Chambers in Washington, Beaufort County, on the 16th of 
May, 1877, before Eure, J. 

13 
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The plaintiff is the owner of a judgment for $1500 ob- 
tained in 1870, against the defendant Isaiah Respass, who 
has since become a lunatic, and the other defendant, J. T. 
Respass has been duly appointed his guardian. Executions 
were issued upon this judgment, upon one of which, a small 
part of the judgment was made; but upon the last execu- 
tion, the return was made—* Nothing to be found in excess 
of homestead and personal property exemption.” 

Under the provisions of the C. C. P. § 264, supplementary 
proceedings were instituted against the said lunatic and his 
guardian, based upon the affidavit of the plaintiff alleging 
that the defendant Isaiah, was the owner of a judgment 
against the County of Hyde for $1000 or thereabouts, which 
said judgment the guardian was about to sell upon an order 
of the Court of Probate made upon his application. These 
supplementary proceedings were instituted in the Superior 
Court of Beaufort County in which the judgment of the 
plaintiff was ebtained, before Judge Eure. 

Upon the hearing of the said affidavit of the plaintiff, 
the Court orgered J. T. Respass, the guardian, and certain 
other persons who are charged with having property of the 
lunatic in their possession or under their control, to appear 
before a Referee appointed for that purpose, to be examined 
and make discovery, on oath, touching the property of the 


said lunatic, and in the meantime, restraining the sale of” 


the Respass judgment. 

Thereafter the defendants served upon the plaintiff notice 
of a motion to dismiss these supplementary proceedings, 
which motion was made before the Judge on the 16th of 
May, 1877, and the proceedings were dismissed. 

From that judgment the plaintiff appealed. 


Messrs, D. M. Carter and Merrimon, Fuller § Ashe, for 
plaintiff. 
Mr. Jas. E. Shepherd, for defendants. 
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Bynum, J. (After stating the facts as above.) The 
ground of the motion is, that supplementary proceedings 
do not lie against a lunatic in aid of an execution. That is 
the question before us. 

The argument of the defendants is, that original jurisdic- 
tion over lunatics aud their estates is conferred by our law 
upon the Courts of Probate, and it was not competent there- 
fore for the Superior Court to take jurisdiction. See Bat. 
Rev. ch. 57. 

sy the common law as well as by statute 17 Edward IT, 
ch. 10, which was only declaratory of the common law, the 
King as parens patrie took charge of the effects of a lunatic 
and held them, first, for the maintenance of bim and his 
family, and second, for the benefit of his creditors, as the 
Court of Chancery might order from time to time. Shel- 
ford on Lunatics, pp. 12, 356, 498; Bae. Abr. Title, Luna- 
tics, ¢ 

Thus in England by the grant of the King, the Court of 
Chancery acquired exclusive, original, and final jurisdiction 
over the person and property of lunatics. Our Courts of 
Equity in this State succeed to these Chancery powers and 
still retain them, except in so far as, and to the extent only 
as, they have been given to other Courts by statute. Prior 
to the Code of Civil Procedure, a part of this jurisdiction 
over lunatics, was conferred upon the County Courts, Rev. 
Code, ch. 57, § § 1-5; and the residue was still retained by 
the Court of Equity. Same chaptersection 5 et seq. By the C. 
C. P. and acts subsequent thereto, the former County Court 
jurisdiction and a farther part of the Equity jurisdiction are 
conferred upon the Court of Probate established by the new 
Constitution of 1868, Bat. Rev. ch. 57. But the Court of 
Probate being a Court of special and limited jurisdiction, 
all powers not specially conferred upon it, are retained by 
the Superior Courts, which are Courts of general jurisdic- 
tion. While very extensive powers over lunatics and their 
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estates as to the sale of their personal effects for their sup- 
port and for the payment of debts necessarily incurred for their 
maintenance, (Bat. Rev. ch. 57 $7,) are vested in the Court 
of Probate, the power is nowhere conferred upon it to pro- 
vide for the payment of debts incurred prior to the lunacy, 
nor is any jurisdiction given to entertain an action original 
or supplementary, by such creditor. Yet it is too plain for 
question that the fact of lunacy of itself does not discharge the 
debts incurred prior thereto, it makes ne difference how con- 
tracted. The only effect that the lunacy of the party has upon 
his then existing debts is, that his estate and no part of it 
can be applied to their discharge until a sufficiency for his 
present and future support, and that of his family, if minors, 
&c., shall be ascertained and set apart for that purpose and 
there is a residue left. Jn the matter of Latham, 4 Ire. Eq. 
231. There being no power vested in the Court of Probate, 
to sell property for, or order the payment ef, debts contract- 
ed antecedent to the lunacy, or to entertain a suit at the in- 
stance of such cieditor, the jurisdiction necessarily remains 
in the Superior Courts where it was always lodged, on the 
equity side at least. 

The present action was originally begun in this Court, 
which acquired jurisdiction ; the judgment was obtained 
there, and it is fit and proper that the action should be pros- 
ecuted there, by these equitable proceedings until the judg- 
ment is satisfied, or the estate ascertained to be insolvent. 

The allegation of the plaintiff in these supplementary pro- 
ceedings is, that the debtor has property which he unjustly 
refuses to apply to the satisfaction of the judgment, and the 
prayer is that the judgment debtor shall appear at a speci- 
fied time and place, and answer the same. This is in con- 
formity to C. C. P. § § 264-274, and there seems no valid 
objection to granting the order. Jf, upon such examination, 
it turns out that the lunatic has no estate or effects, that 
will be an end of the matter. 
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But if he has property which cannot be reached by exe- 
eution, the Court will ascertain its character and value, and 
then proceed in one of two ways:— j 

It may direct the guardian to apply to the Court of Pro- 
bate, to ascertain and set apart a sufficiency for the support 
of the lunatic, out of the fund, and in the meantime, stay 
further proceedings ; or it may, perhaps, ascertain and set 
apart an adequate support for the lunatic, according to law, 
by a reference to its own Clerk, who is also the Judge of 
Probate, and then apply the excess, if any, in satisfaction of 
the judgment. 

Whether both, or which, of these two ways may be in 
conformity to law, we are not now called upon to decide. 
Neither course seems open to serious ebjection. 

Weare now to decide only the question, whether these 
supplementary proceedings. have been instituted in the 
Court having the jurisdiction. We hold that the Superior 
Court has the jurisdiction to hear and determine the case. 
See McAden v. Hooker, 74 N. C., 24. 

There is error. 


Per CurRIAM. Judgment reversed. 
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JORDAN WOMBLE, Administrator v. A. W. FRAPS. 
Pleading--Frivolous Answer. 


1. Where an answer is put in in good faith and is not clearly impertinent, 
the defendant is entitled to have the facts alleged in it either admitted 
by demurrer, or tried by a jury. 

2. Where, in an action by an administrator against the defendant on a 
note upon which he was surety, he answered that the principal obligor 
had been discharged in bankruptcy and that his assignee had received 
a considerable sum as assets of his estate, and further that since his 
bankruptcy the obligee (plaintiff's intestate) had become indebteu to 
him which indebtedness it had been considered should go to the satis- 
faction of said note, and asked for an account, &c.; Held, that the 
Court below erred in adjudging the answer frivolous and giving judg- 
ment for plaintiff. 

(Erwin v. Eowery, 64 N. C. 321; Swepsonv. Harvey, 66 N. C. 436; State 
Bank v. Wilson, 1 Dev. 484, cited and approved.) 


Crvit Action tried at Spring Term, 1877, of Wake Supe- 
rior Court, before Buxton, J. The plaintiff as administrator 
(with the will annexed) of Henry Hesselbach, alleged, that 
on the 2d day of June, 1873, the defendant and one Phil. 
Thiem executed a joint note to Hesselbach for $800, and 
that no part thereof had been paid except the interest up to 
the 1st day of March, 1875, and demanded judgment for 
the amount due thereon. The defendant admitted the exe- 
cution of the note on his part as surety to Thiem, but has 
received no benefit therefrom. He further alleged that 
Thiem filed his petition in bankruptcy in 1874, and that his 
effects, amounting to a considerable sum, went into the 
hands of his assignee for the benefit of his creditors, and he 
is not informed as to the sum received to be applied to said 
note ; that since the bankruptcy of Thiem, the plaintiff’s 
testator, (Hesselbach), became largely indebted to Thiem ; 
that Hesselbach, before his death, considered that said sum 
should go to the satisfaction of the note sued on, and said 
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that the note had as well be destroyed; that an account 
might be taken to ascertain the amount due, if any, upon 
said note. When the case was called for trial, the plaintiff 
moved for judgment on the pleadings upon the ground that 
the answer was frivolous. His Honor allowed the motion 
and the defendant appealed. 


Mr, A. M. Lewis, for plaintitf. 
Mr. Armstead Jones, for defendant. 


Bynum, J. When the answer is put in in good faith, and 
is not clearly impertinent, the defendant is entitled to have 
the facts alleged in it either admitted by a demurrer or 
passed on by a jury. The courts do not encourage the prac- 
tice of moving for judgment upon the answer as being frivo- 
lous. Erwin v. Lowery, 64 N.C., 321; Swepson v. Harvey, 
66 N. C, 436. 

The defendant here is placed at a disadvantage. He is a 
surety only, the principal being a bankrupt and the obligee 
being dead. He cannot therefore speak with precision or 
certainty in his defence. But he is entitled to all the de- 
fences of his principal; and he alleges, (1) that the assignee 
of his bankrupt principal received a considerable sum of 
money by the sale of his effects which has been received 
and is applicable to this debt; and (2) that since the bank- 
ruptey of Thiem, Hesselbach, the creditor, became indebted 
to Thiem, the principal debtor, in a large sum which should 
go as a credit on the note, and that Husselbach considered 
the note as discharged in this way, and so declared a short 
time before his death ; and the defendant prays that an ac- 
count may be taken as to these payments and credits, to 
which he is entitled, so that the true balance may be ascer- 


‘tained. 


We do not think these defences are manifestly frivolous, 
but that they do raise questions worthy of consideration ; 
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and, if true, they will entitle the defendant either to arm 
account, or a trial by jury, as to these alleged credits or pay- 
ments. These defences are vaguely stated, but it does not 
seem intentional, but in good faith. And it is true that 
Thiem, having been discharged in bankruptcy from the pay- 
ment of the Hesselbach debt, was not compellable in law to 
pay it; and Hesselbach, having since become indebted to 
Thiem, could not, without the consent of Thiem, credit his 
note with. this indebtedness so as to discharge it; yet it 
might be a question whether the parties had not agreed 
between themselves that the note should be so discharged. 
It is not probable that Hesselbach holding this note on 
Thiem, would become indebted to him without some 
arrangement for discharging the new debt, by applying it 
in discharge of his own note on Thiem. Hence it probably 
was, that Hesselbach considered his note as discharged, and 
said he had as well destroy it. The declarations of a cred- 
itor that his debt is discharged, is prima facie evidence of 
payment. State Bank v. Wilson, 1 Dev. 484. We think the 
answer is not clearly frivolous, but the plaintiff has the right 
to require it to be made more specific and certain in its alle- 
gations of defence. Cause remanded, to be proceeded with 
according to this opinion. 
Error. 


PER CuRIAM. Judgment reversed. 
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COWAN, McCLUNG & CO. v. W. R. BAIRD and others. 


Demurrer--Pleading--Surety and Principal. 


1. A demurrer to a complaint, upon the ground that the same fails to state 
affirmatively that the plaintiffs constitute a firm, and also fails to set 
out the names of the individuals composing the firm, is frivolous and 
entitles the plaintiffs to judgment. 


to 


. If one sign a note as surcty, in the presence of an agent of the obligee, 
with the mutual understanding that he is not to be thereby bound un- 
less one W shall also sign the same as surety, he is not liable thereon 
unless the note is so signed by W. 


Civit Action tried at Spring Term, 1877, of Buncombe 
Superior Court, before Furches, J. 

This was an action on a note executed to the plaintiffs by 
the defendants. The plaintiffs moved for judgment on the 
ground that neither the answer of Baird nor the demurrer 
of the other defendants raised any issue of law or fact ma- 
terial to the case. The Court overruled the motion and 
held that said answer and demurrer did raise an issue of fact 
and law, and were not frivolous. From which ruling the 
plaintiffs appealed. 


Mr. J. H. Merrimon, for plaintiffs. 
Messrs. Bushee & Busbeeand W. H. Malone, for defendants. 


FarrctorH, J. The complaint alleges that defendants 
made their promissory note payable to plaintiffs, and that 
no part thereof has been paid. The defendants admit these 
allegations. 

All the defendants, except Baird, demur to the complaint 
on the ground that it does not state affirmatively that the 
plaintiffs constitute a firm, nor who compose the firm of 
Cowan, McClung & Co. On reading the complaint it is 
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plain tat the demurrer is frivolous, and the plaintiffs were 
entitled to judgment against these defendants. 

The defendant, Baird, filed an answer and for his defence 
says: Tuat he signed the note in the presence of plaintiffs’ 
agent, as security, with the understanding on his (Baird’s) 
part that he would not be bound, unless one Weaver should 
also sign the note as security, and that he signed it with the 
express un ivrsianding that Weaver would sign it ; that the 
note was then handed to said agent, and that it was never 
signed by VW caver. 

The plaintiffs say the agent did not accept the note with 
such understanding. This presents a question of fact to be 
determi-e? ! + a jury, and we cau express no opinion about 
it, except to suy, that if said understanding was mutual, the 
defendant, Baird, is not liable because the condition prece- 
dient has not been performed, but if it was not mutual, he is 
liab.e. The bond was signed and delivered, and the inten- 
tion of one party not participated in by the other, cannot 
avoid it. . 

Let judgment be entered here against all the defendants, 
except Baird, and the case be remanded for further proceed. 
ings. 


Per CuRIAM. Judgment accordingly. 
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JACKSON B. HARE v. JAMES W. GRANT Administrator. 


Surety and Principal-- Action by Surety--Measure of Damages. 


Where a surety is sued with his principal, or where he is sued alone and 
notifies his principal, the recovery against the surety is the measure of 
damages in an action by surety against principal for money paid to his 
use, and the record of such recovery is conclusive against the principal 
in such action. 


(Lewis v. Fort, 75 N. ©. 251, cited and approved.) 


CiviL Action tried at Spring Term, 1877, of NortHAMPTON 
Superior Court, before Buxton, J. 

James Clark the intestate of defendant was the guardian 
of one James P. Harrell, and the plaintiff was surety on his 
guardian bond. The plaintiff alleged that in an action 
brought on this bond by Harrell, he was compelled to pay 
the amount demanded as due to the ward, as appeared by a 
return of said guardian made in 1851. At the trial term of 
said aetion, a nolle prosequi was entered as to the administra- 
tor of the deceased guardian, and judgment rendered 
against this plaintiff. This action was brought to recover 
back the money paid by the surety for his principal, and 
when the case was called for trial, the defendant’s counsel 
moved for a continuance on the ground that the defendant 
was absent, and that he, the counsel, was informed that de- 
fendant had in his possession vouchers showing payments 
made by said guardian to his ward after the guardian’s last 
return, which was made on the 23d of May, 1859. The 
Court refused the motion to continue and the defendant ex- 
cepted. The plaintiff introduced the transcript of certain 
court records, execution, &c., showing that he had paid the 
debt, and under the inetructions of His Honor the jury ren- 
dered a verdict for plaintiff. Judgment. Appeal by defen- 
dant. 
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_ Messrs. D. A. Barnes and W. N. H. Smith, for plaintiff. 
Messrs, R. B. Peebles and W. W. Peebles, for defendant. 


Reape, J. Where a surety is sued with his principal, or 
where he is sued alone and notifies his principal, so as to 
enable him to defend, or to furnish the surety with a de- 
fence, the recovery against the surety is the measure of his 
damages against his principal. And in an action, as this is, 
to recover of his principal, money paid to his use, the record 
of the recovery against the surety is conclusive evidence. 

It would be iniquitous for the principal to stand by and 
see an excessive recovery against his surety, which he alone 
could prevent, and then set up the defence when his surety 
sues him. 

Of course this principle would not apply where there was 
fraud or collusion between the surety and creditor. And 
probably it would not apply where there had been negligence 
on the part of the surety in using the defences within his 
power, or which were furnished him by the principal. In 
this case no fault attaches to the surety. Lewis y. Fort, 75 
N. C. 251. 


There is no error. 


PER CURIAM. Judgment affirmed. 




















JUNE TERM, 1877. 





Dixon v. CoKE. 





M. H. DIXON vy. OCTAVIUS COKE, Trustee, and others. 
Mortgage--Construction of-- Particular Expressions. 


It is a settled rule of construction that an enumeration of particulars fol- 
lowing a general expression controls it, and limits it to the particulars 
enumerated; Therefore, where S executed a mortgage conveying 
‘*1800 bushels of salt, his entire fishing material, with all the additions 
to be made to it, &c., consisting of seine, rope, 3 bateaux, 11 cap 
stands, 86 stands, and all the vats at Long Beach,’’ and afterwards exe- 
cuted another mortgage conveying ‘‘all the fishing materials at Long 
Beach, consisting of one seine, three boats, windlasses, fish stands, 
barrels, 1600 bushels of salt and kegs, subject to prior liens,”’ the 1600 
bushels of salt having been purchased since the first mortgage, and 
kept separately fromthe salt mentioned therein: Held, 


~ 


. That the first mortgage was no lien upon the 1600 bushels of salt con- 
veyed in the second. 


2. That the words “entire fishing material” in the first mortgage did not 
include the barrels and kegs. 


3. That the words “subject to prior liens,” in the second mortgage, did 
not add to the scope of the previous grant and include in it anything 
not included by its own terms. 


ConTROVERSY submitted without action under C. C, P. 
§ 315, and heard at Spring Term, 1876, of Coowan Superior 
Court, before Eure, J. 

Facts agreed upon: 1. Charles W. Skinner being indebt- 
ed to Whedbee & Dickinson executed tothe defendant Coke 
for their benefit a deed of trust, dated June 26th, 1875, con- 
veying certain property as follows: “ 1800 bushels of Turk’s 
Island salt, his entire fishing material, with all the additions 
to be made to it for use during the spring of 1876, consist- 
ing of seine, rope, 3 bateaux, 11 capstands, 86 stands and all 
the vats, all of the said described material being at the 
fishery (of Skinner) on Albemarle Sound, known as Long 
Beach.” 
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2. On the 15th of May, 1876, said Skinner being indebted 
to the plaintiff conveyed to him in trust to secure the same, 
“all the fishing material at Long Beach fishery, consisting 
of one seine, 8 boats, windlasses, fish stands, barrels, about 
1600 bushels of salt, and kegs, subject to the prior lien, 
terms and conditions of two trust deeds made respectively 
to John A. Moore and Octavius Coke.” 

3. On the 15th of August, 1876, Skinner for like consider- 
ation made a trust deed to W. D. Pruden to secure indebt- 
edness to C. W. Carson, in which he conveyed as follows: 
“all his barrels (about 500) all his kegs (about 275), also all ° 
the salt (about 800 bushels) bought by said Skinner during 
the year 1876, now at Long Beach fishery in said County.” 

4. That Skinner during the year 1876, bought other salt 
and deposited it at Long Beach fishery in the same house 
with that conveyed to Coke, and the line of demarcation be- 
tween the two lots was plain and distinct. 

Coke insisted that he was entitled under the deed to him 
to everything on hand, including the barrels, kegs, and the 
salt bought in 1876, to which Dixon and Pruden also set up 
a claim under their respective deeds. Thereupon His 
Honor adjudged that Dixon recover the barrels and kegs,. 
and the salt purchased subsequent to the 26th of June, 1875, 
and on hand on the 15th of May, 1876 ; and after satisfying 
his claim, the residue thereof or the proceeds of sale of 
same shall be paid to Pruden, trustee, for the benefit of Car- 
son. From which judgment the defendant, Coke, appealed. 


Messrs. Gilliam ¢ Pruden, for plaintiff. 
No counsel for defendant. 


Ropman, J. 1. The deed to Coke of the 26th of June, 
1875, does not profess to convey any salt beyond what the 
grantor, Skinner, had at Long Beach at that date, which he 
says was 1800 bushels. The plaintiff does not claim that- 

















JUNE TERM, 1877. 





Drxon v. COKE. 








After this deed to Coke the grantor bought about 1600 
bushels of salt which he stored in the same werehouse with 
what he had conveyed to Coke, but in such a way that the 
two lots were distinguishable. We have no occasion there- 
fore to consider any questions which might have arisen if 
the two lots had been mingled indistinguishably. On the 
15th of May, 1876, Skinner conveyed to plaintiff (among 
other things) 1600 bushels of salt, all subject to the prior 
liens, &c., to Moore and Coke. On this salt Coke had no 
prior lien.and it passed to the plaintiff. The plaintiff was 
clearly entitled to recover all the salt of Skinner «t Tong 
Beach, bought and carried there after the 26th of June, 1875, 
and being there on the 15th of May, 1876. 

2. As to the fishing materials, not including the salt, 
Skinner by his deed to Coke of the 26th of June, 1875, con- 
veys “his entire fishing material, with all the additions to 
be made fo it for use during the spring of 1876, consisting of, 
seine, rope, 3 bateaux, 11 cap stands, 86 stands and all the 
vats, all the said described materials being at Lone Beach.” 

By the deed of the 15th of May, 1876, above mentioned, 
Skinner conveyed to the plaintiff “all the fishing material 
at Long Beach fishery, consisting of one seine, three boats, 
windlasses, fish stands, barre/s, about 1600 brehels of sult, 
and kegs, subject to the prior liens, &c.” The plaintiff 
claims all the barrels and kegs which were at Long Beach 
at the date of the deed te him. As to the other isatters 
conveyed, excepting the salt which has been before consid- 
ered, the plaintiff makes no claim. The defendant contends, 
that under the general description, “entire fishing material” 
the barrels and kegs at Long Beach at the date of the deed 
to him, (June, 1875), were included and were conveyed to 
him. The term would certainly include the barrels x.nd 
kegs, if the grantor had not defined and limited it, by say- 
ing “consisting of” things in which they are rot cnamera- 
ted. It is a settled rule of construction that an enumera- 











IN THE SUPREME COURT. 





DIxon v. COKE. 





tion of particulars following a general expression. controls it, 
and limits it to the particulars enumerated. Expressio unius 
exclusio alterius. 

The phrase “consisting of” particulars, from which the 
barrels and kegs are omitted, leaves the meaning too clear 
for doubt. 

3. The addition in the deed to plaintiff, of the words 
“subject to the prior liens, &c.,” does not add to the scope 
of the previous grant to the defendant, or include in it any 
thing not included by its own terms. Certain of the articles 
conveyed to plaintiff had been previeusly conveyed to de- 
fendant, and the words “subject to prior liens, &c.,” must 
be understood to refer only to the articles which had been 
before conveyed, to whici. the expression is adapted, and not 
to those which had not been before conveyed, to which it is 
not applicable. 

4. The construction which we put on the grant to Coke, 
makes it unnecessary to consider what might be the effect 
of a grant of property not then owned by the grantor, but 
which he contemplated buying and did afterwards buy. 
The words in the grant to Coke, “with all additions to be 
made to it, &c.,” are evidently confined to the fishing mate- 
rial, as defined by the grantor. They did not relate to the 
salt, nor to any articles which were not fishing material as 
defined by the grantor. There was an additional quantity 
of salt bought, and also of barrels and kegs, but it does not 
appear that there was any addition to the articles which the 
grantor enumerates as fishing materials. If there had been, 
the question would have been presented as to that. 

No question is presented between the plaintiff and Pruden. 


PER CURIAM. Judgment affirmed. 
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E. R. STAMPS, Receiver, v. THE COMMERCIAL FIRE INSURANCE 
COMPANY. 


Contraet of Fire Insurance--Election to Rebuild--Judgment Creditor-- 
Mortgage. 


1. A provision in a policy of fire insurance, by which in case of loss it is 
made optional with the insurer to repair, rebuild, or replace the prop- 
erty destroyed, by giving notice within a certain time, constitutes a 
contract exclusively between insurer and insured; neither a judgment 
creditor nor a mortgagee can interpose to prevent its performance. 


2. Where the insarer has not given notice of an intention to repair, &c., 
within the time specified no one but the insured can take advantage of 
it and require the payment of the insurance money instead. 


(Gaster v. Hardie, 75 N. C. 460, cited and approved.) 


ConTROVERSY submitted without action under C. C. P. 
§ 315, and heard on the 3d of July, 1877, before Coz, J. 

On the 16th of September, 1876, Simon G. Hayes insured 
his cotton gin, &c., upon his land in Wake County, in the 
Commercial Fire Insurance Company for $2300, and in the 
Albemarle Fire Insurance Company for $1150. He had 
previously mortgaged the property by executing two deeds 
—one in February, and the other in August, 1875—to secure 
the payment of debts. The Raleigh National Bank, a credi- 
tor of Hayes, obtained a judgment against him in June, 
1876, and before the policies of insurance were obtained. 
Upon this judgment am execution issued and was returned 
unsatisfied, and under supplemental proceedings the plaintiff 
was appointed Receiver of Hayes. On the 9th of March, 
1876, a homestead in the equity of redemption in the land 
conveyed by said deeds, was assigned to Hayes, the mort- 
gagor. During the continuance of said policies, the property 
insured was destroyed by fire. One of the provisions of said 
policies is: “It shall be optional with the company to 
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repair, rebuild, or replace the property lost or damaged with 
other of like kind and quality within a reasonable time, 
giving notice of their intention. so to do within thirty days 
after receipt of proofs of loss, and in case the company shall 
elect to rebuild, the assured shall, if required, furnish plans 
and specifications of the building destroyed.” The com- 
panies gave no notice of an intention to rebuild, in conse- 
quence of their apprehension of being involved in a law suit 
between the parties having an interest in the property. 
They however at the request of Hayes, who waived said 
notice, said they would rebuild, to which the plaintiff ob- 
jected and demanded payment ef the insurance money to 
himself as Receiver. The companies admitted their liability 
to the party who shall be declared entitled to receive the in- 
surance money. His Honor held that the companies had a 
right to elect whether they would rebuild the property de- 
stroved, and if they should choose not to do so, Hayes had 
a right to receive the money and use it in rebuilding. From 
this ruling the plaintiff appealed. 


Messrs. Merrimon, Fuller & Ashe, for plaintitt. 
Messrs. D. G. Fowle and Geo. H. Snow, for defendants. 


Bynum, J. As the case is stated, some of the property 
insured and destroyed was not embraced in the mortgages ; 
but we are called upon to determine only the rights of the 
parties in respect to that which was included in the mort- 
gages. Their rights depend altogether upon the proper con- 
struction of the contract of insurance. The mortgagee was 

not a party or a privy to this contract of insurance by the 
mortgagor, and as a matter of right can claim no benefit 
under it. It was for the exclusive benetit of the insured, 
the mortgagor» Carpenter v. Providence Ins. Co., 16 Pet. 495; 
Callahan v. Linthicum, 43 Md. 97. If the mortgagee can ‘ 
‘derive any benefit from the policy, it will be incidental 
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merely, as will be hereafter shown, and not because he has 
any right to a benefit which he can enforce in a Court of 
justice. He may therefore be put out of the case, and we 
are confined then to the contest between the judgment credi- 
tor and the debtor. 

Before the plaintiff had obtained his judgment, the defen- 
dant, Hayes, had executed two mortgages upon the same 
property to secure the payment of two debts aggregating 
$3000. He had also his homestead assigned to him in the 
equity of redemption in the property mortgaged. As the 
property was valued by the appraisers at $1600 only, it is 
evident that the homestead assigned in it, was of no appre- 
ciable value. In this condition of things the mortgagor in- 
sured the property against loss by fire. 

By the contract of insurance and as a constituent part of 
it, it is provided that “it shall be optional with the com- 
pany to repair, rebuild, or replace the property lost or dam- 
aged with other of like kind and quality within a reason- 
able time, &c.” It is thus seen that by the express terms of 
the policy, the insurer can replace the loss by repairs or other 
property of like quality. This contract is exclusively be- 
tween the parties to it, and neitber the creditor nor mort- 
gagee can interpose and prevent its performance, as they 
now seek to do in this action. Ifthe insurer has not notified 
the insured of his intention to repair within the time speci- 
fied in the policy, no one but the insured can take advan- 
tage of that breach and require the payment of the insurance 
money instead of the repairment of the property damaged. 
The insured does elect to waive this notice of intention, and 
the insurer, as we understand the case, is willing and elects 
to make the repairs and replace the property destroyed. 
When this shall have been done, the mortgagor, mortgagee 
and judgment creditor will -be just where they were before 
the fire in respect of the property and their rights and their 
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remedies against it. No one is in a worse condition and no 
one has a just cause of complaint. 

The contract of insurance is a contract of indemnity ; its 
purpose is not speculative, but the preservation of the prop- 
erty or its value, and this enures to the mutual benefit of 
all ;—of the judgment creditor, because it secures unimpaired 
the estate or fund to which only he ean look for his debt ;— 
of the mortgagee, because it preserves from loss his security ; 
—and of the mortgagor, because the indemnity re-instates 
him and gives the debtor a hope and chance of redeeming 
his property, securing his homestead, and discharging his 
debts. The plaintiff admits that all the property of his 
debtor is covered by mortgages and the homestead, and is 
insufficient to pay his debt or any part of it. Why then 
should he be placed in a better condition by the misfortune 
of the debtor resulting from the destruction of his property 
by fire? The insurance money is only a compensation for 
loss which would fall upon the mortgagor otherwise, and is 
not an additional estate or increase of assets exempt from 
prior liens and impressed with new liabilities. As the con- 
tract of insurance is one of indemnity only, when the insurer 
has replaced the property destroyed it will stand in the 
same plight and condition as it did before the fire, and sub- 
ject to the same liens. Ifthe property mortgaged had been 
of greater value than the debts secured thereby and the 
homestead assigned therein, it was both competent and 
proper for the plaintiff creditor to compel a foreclosure and 
sale by the proper action, and thus secure the excess over 
the homestead and mortgage debt to be applied in discharge 
of hisdebt. Gaster v. Hardie, 75 N. C. 460. As the insur- 
er has elected to rebuild and replace ‘the property secured 
in the mortgage which was destroyed, the question is not 
presented as to the rights of the several parties to this action 
in case the insurer had not elected to rebuild, and the insur- 
ance money itself had been paid and was in controversy. 
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‘That question is not devoid of difficulty in its solution and 
we do not enter into it. The insurance companies will pay 
into office the sum due on the contract of insurance, and the 
Clerk of the Court is appointed Commissioner to see to its 
application in payment for rebuilding, &c., according to the 
terms of the policies of insurance. 

The cause is retained for further directions subject to this 
modification. The judgment of the Superior Court is affirm- 
ed at the cost of the plaintiff. 


Per CURIAM, Judgment affirmed. 








RICHARD W. YORK v. WILLIAM H. MERRITT. 


Contract--Voidable for Illegality--Practice. 


1. Where both parties to an action have united in a transaction to defraud 
another, or others, or the public, or the due administration of justice, 
or which is against public policy or contra bonos mores, the Courts will 
not enforce it against either party. 

2. In an action for the recovery of land it appeared from the testimony of 
defendant, that the deed to the plaintiff, absolute on its face, was execu- 
ted by defendant on the eve of his going into bankruptcy, to secure 
plaintiff's fee as attorney, and that plaintiff agreed to reconvey to him 
upon payment thereof; Held, that the Court below erred (there being 
no express issue submitted to the jury involving the fraud) in adjudg- 
ing that upon payment of the amount due from defendant, that plaintiff 
reconvey to him. 

(King v. Winants, 71 N. C. 469, cited and approved.) 


Civiz Action to recover Possession of Land, tried at 
Spring Term, 1877, of CuatHam Superior Court, before 
Cox, J. 
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The facts are sufficiently stated by Mr. Justice READE 
in delivering the opinion of this Court. Verdict and judg- 
ment for defendant. Appeal by plaintiff. 


Messrs. J. H. Headen and J. B. Batchelor, for plaintiff. 
Messrs. John Manning and John M. Moring, for defendant. 


Reape, J. The plaintiff sues for a tract of land and shows 
a deed from the defendant to him therefor. The defendant 
answers, that although the deed is absolute on its face, yet 
in fact it was made under the supposition that it was only a 
security to the plaintiff for $100, and that upon the pay- 
ment of that sum the plaintiff would reconvey ; and he says 
he has paid $47 and tendered the balance ; and upon pay- 
ment of the balance he prays that the plaintiff may be com- 
pelled to reconvey. 

The findings of the jury sustain the allegations of the 
defendant, and His Honor gives judgment for the plaintiff 
for $53 and interest, and upon payment thereof to him, 
directs that he shall reconvey the title to the defendant. 

Upon the supposition that the facts are as found, and noth- 
ing more appearing, the judgment would seem to do justice 
to all parties. And it may be that the parties will yet find 
their interest in settling upon that basis. But the plaintiff 
appeals, and objects that the judgment is not according to 
law, and that he is entitled to a new trial. The findings of 
the jury seem to have been based upon the evidence of the 
defendant himself. He states that being. very much embar- 
rassed, he consulted the plaintiff as an attorney at law; and 
the plaintiff advised him to go into bankruptcy, and offered 
‘to procure his discharge for $100; and advised him that he 
could convey the land to him to secure the sum ; and that 
he executed the deed “ upon the express agreement with the 
plaintiff that upon the payment of said sum of $100 he (the 
plaintiff) would reconvey the said land to the defendant.” 
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And he states that the land was worth $750; that the deed 
was executed on the 25th of December, and on the next day 
he filed his petition and schedules in bankruptcy, the plain- 
tiff preparing all the papers without disclosing the transac- 
tion. So that it appears that the plaintiff was to cover up 
the land for the defendant until he got his discharge in 
bankruptcy and then reconvey it to him. 

This testimony discloses a transaction contra bonos mores, 
in which both parties participated. But then it was not 
alleged in the complaint nor in the answer, nor was there 
any issue submitted to the jury which, in express terms, in- 
volved it. It may, therefore, do the plaintiff injustice to 
assume its truth as to him; but we may assume its truth as 
to the turpitude of the defendant, because it is his own testi- 
mony ; and, being true as to him, it shows that he is not 
entitled to the judgment which he obtained, and therefore 
there must bea new trial. Ex turpi causa non oritur actio. 

The alleged turpitude of the transaction, although so 
plainly stated in the testimony, seems to have been allowed 
no effect whatever in the trial. If this was because such 
things are so common that honesty is benumbed, it ought to 
be the oftener declared, that the Courts will not aid one 
party to enforce a fraud against the other. And that where 
both-parties have united in a transaction to defraud anoth- 
er, or others, or the public, or the due administration of the 
law, or which is against public policy, or contra bonos mores, 
the Courts will not enforce it in favor of either party. King 
v. Winants, 71 N. C., 469, and the cases there cited. We 
say nothing as to the validity of executed contracts where 
the aid of the Court is not sought. 

We forbear to say more upon the case presented, lest we 
might do injustice to the parties. A new trial, if the parties 
will venture upon it, will develop the facts on both sides. 

Error. 


Per Curiam. Venire de novo. 
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STEPHEN HENLEY v. J. C. WILSON and others. 


Deed--Mistake-- Action of Trespass-- Adverse Possession-- Evidence- - 
Pleading. 


1. Where A made a deed to B conveying a life estate but intending it to 
be deed in fee simple ; Held, that the plaintiff claiming under B (after B’s 
death) cannot maintain an action for a trespass on the land, as equitable 
owner in possession, under C. C. P. § 55. 

2. In such case the plaintiff has only a right in equity to have A converted 
into a trustee and decreed to execute a deed in fee. 

3. The case is not varied by the fact that, pending the action, A executed 
a deed to plaintiff in fee: such deed takes effect only from its delivery 
and A has not the power, nor has a Court of Equity the power, to make 
such deed relate back to the time of the execution of the original deed 
to B. 

4. Where one having a life estate in land executes a deed in fee for the 
saute, the adverse possession of the grantee under such deed begins 
from the death of the life tenant. 

5 A plaintiff claiming title under an adverse possession for seven years 
under color of title, cannot recover in an action for damages for trespass 
on theJand, where the complaint fails to set out precise dates: 

6 Where a complaint is general in its allegations, loose in it . statements, 
and omits to give precise dates, no intendment can be made in favor of 
the pleader. 

7. Where A made a deed to B in 1867, (but dated it 1848,) in lieu of a deed 
made to B in 1848, which had been. burned ; Held, in an action against 
B tor trespass, that the testimony of A as to the dates and the bounda- 
ries set out in the burnt deed, was competent. 

&. The remedy under the ‘‘Mill-dam Act,”’ (Bat. Rev. ch. 72, §§ 13 et seq.) 
does not app!y to an action for damages for a trespass committed on the 

plaintiff's land. 


CiviL Action for Damages tried at Spring Term, 1877, of 
CaatHam Superior Court, before Cox, J. 

The plaintiff was the owner of valuable mills on the west 
bank of Haw River, erected for a grist mill and wool-card- 
ing machine, &c. The defendants were the owners of a saw 
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mill situated on the east bank of the river, above the plain- 
tiff’s mills, which were run by water power, the water 
being conducted by a race formed by two dams. The de- 
fendants increased the height of the dams and cut a race 
across plaintiff’s line, thereby interfering with the water 
power of plaintiff, and for the trespass and the damage 
resulting therefrom this action was brought. 

The plaintiff’s title to the land upon which his mills were 
situated, and the trespasses were alleged to have been com- 
mitted, was denied by the defendants. Both parties claim- 
ed under one H. J. Stone, who conveyed the land on the 9th 
of November, 1848, to one McClennahan for life. The 
plaintiff then offered in evidence mesne conveyances from 
McClennahan to himself, which were admitted to be regular ; 
one of these conveyances being a fee simple deed from 
MeClennahan to Mary Taylor, dated the 24th of May, 1852; 
and it was proved that MeClennahan died in 1859. After 
the commencement of this action, and in furtherance of an 
understanding between Stone and McClennahan to cure a 
mistake in the first deed, Stone executed a deed to the 
plaintiff conveying said land in fee, and reciting in the deed 
that he intended to convey a like quantity of interest to 
McClennahan in the first instance. The plaintiff, and those 
under whom he claimed, were in possession of the land from 
the 9th of November, 1848, to the present time, claiming to 
be fee-simple owners thereof. Stove executed a deed for 
land adjoining the plaintiff’s tract to one Temple, which 
deed was burnt in Temple’s house. And thereupon, at the 
request of Temple, and before he (Stove) went into bank- 
ruptey in 1867, he executed another deed in lieu of the one 
burnt, and dated it August 25th, 1848. It was alleged that 
this was not the date of the original deed, nor was the land 
described by the same boundaries. Stone testified, among 
other things, that this deed was made without reference to 
the McClennahan deed, and was intended to convey the same 
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Jand as was embraced in the original deed to Temple, which 
deed did not call for the river, but for McClennahan’s line. 
But the deed of 1867, which was offered in evidence, called 
for the river. Temple conveyed to the defendants in 1876, 
and he testified that the deed of 1867 was the-same as that 
of 1848, in regard to boundaries and date. 

The defendants objected to the testimony of Stone, and 
also to the evidence in regard to the damages sustained, 
upon the ground that damages, by reason of the erection of 
the defendants’ saw mill, could only be recovered in a spe- 
cial proceeding, and should be assessed by commissioners. 
The objections were overruled, and under the instructions 
of His Honor the jury rendered a verdict in favor of the 
plaintiff. Judgment. Appeal by defendants. 


Messrs. John Manning and J. B. Batchelor, for plaintiff. 
Mr. John M. Moring, tor defendants. 


Pearson, C. J. The pleadings show a degree of caution 
and secretiveness by résorting to general expressions and the 
omission of dates, that is not to be commended. We are 
aware that many gentlemen of the profession adopt this 
mode of pleading, relying upon the very full power of allow- 
ing amendments under C. C. P. We enter our protest 
against it, as calculated to defeat the object of pleading, 
which is to give notice of what is expected will be proved 
at the trial, so as to prevent surprise. This vicious practice 
would be corrected if the Judges of the Superior Courts, in 
the exercise of their discretion, would refuse to allow the 
pleadings to be amended after verdict, so as to make the 
allegations conform to the facts proved, whenever there is 
reason to suppose that the vicious mode of pleading was 
adopted on purpose to embarrass the opposite party. In 
such cases the Court should refuse to give judgment, and 
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let the party have the benefit of the verdict and bring an- 
other action. ; 

There is no allegation in the complaint of any mistake in 
the deed of Stone to McClennahan, by which a life estate is 
conveyed instead of the fee-simple ; and unless the plaintiff 
has made out a case on the legal title, he will be obliged to 
pay the costs in this Court and have the case remanded, to 
the end that the pleadings may be amended, if the Judge 
should deem it to be a proper case in which to allow an 
amendment after verdict, 

The plaintiff's counsel on the argument took the ground 
that he could maintain the action as equitable owner in pos- 
session under the provisions of C. C. P. §55. That provis- 
ion does not apply ; for the plaintiff has no equitable estate as 
a purchaser in possession, or other cestui que trust, but has 
only a right in equity to have Stone converted into a trustee 
and decreed to execute a deed in fee simple; and the fact 
that Stone pending the action executed the very deed that 
he would have been required to execute, does not vary the 
case; for the deed took effect only from the time of its 
delivery, and Stone had no power to make it relate back to 
the time of the execution of the deed to McClennahan. In- 
deed a Court of Equity has no such power, and could only 
have required Stone to do what he has done—namely, exe- 
cute a deed in conformity to the intention of the parties, 
and then have “enforced the right in equity” by a perpet- 
ual injunction ,that Stone and those claiming under him 
should not disturb the title under the deed to McClennahan, 
on the principle that “equity considers that to be done 
which ought to have been done.” 

As to plaintiff’s right to recover upon the legal title, we 
have seen that the deed of Stone executed pending the action 
does not relate back to the execution of his deed to MeClen- 
nahan. But the counsel of the plaintiff insists that he had 
acquired the legal title by seven years adverse possession 
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under color of title. The question is, when did the adverse 
possession begin ?—not at the date of the deed of McClenna- 
han to Mrs. Taylor in 1852, for although the conveyance to 
her was in fee, she was not exposed to an action during the 
life of McClennahan, for she had the true title during his 
life time, and was not liable to an action by Stone or those 
claiming under him until the death of McClennahan, which 
as stated in the case, was in 1859. It is not set out at what 
time in 1859; so plaintiff's counsel takes a starting point— 
January Ist, 1860, to May 20th, 1861, when the statute of 
limitations was stopped—one year, four months and twenty 
days ; from January Ist, 1870, to July 22nd, 1876, when the 
action was brought—six years, six months and twenty two 
days ; total—seven years, eleven months and twelve days. 

This calculation which the plaintift’s counsel makes in his | 
brief would do very well, provided the defendant had not 
entered into possession under the deed of Stone to him, exe- 
cuted in 1867. But the defendant had entered and taken 
possession some time before the commencement of the 
action. How long before is not set out in the case. It may 
have been more than one year, eleven months and twelve 
days. Ifso, that interrupted the running of the statute of 
limitations. Here, the plaintitt fails because of the gener- 
ality of his allegations and the omission to give precise 
dates ; and in such loose statements, no intendment can be 
made in favor of the pleader. 

The complaint—paragraph 6—sets out “that defendants 
against the will of plaintiff entered and added three feet to 
the height of plaintiff's upper dam,” &c. No date is given. 

And in paragraph 8, “In addition to the injury caused 
by the increased height of the dam, defendants. entered 
upon said land and cut a race,’ &c. No date is given. 

In the absence of any allegation or proof to the contrary, 
we must assume that these trespasses were committed before 
the plaintiff's title had ripened by seven years adverse pos- 
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session ; and the only question is, were these acts mere tem- 
porary trespasses or were they of a continuing nature, so as 
permanently to interrupt the plaintiff's adverse possession ? 
As to that, there can be no doubt; for the defendants con- 
tinued to use the dam so increased in height, and the race 
so cut, for purposes of their own up to the bringing of the 
action. 

As the case goes back, we think it proper to declare our 
opinion to be, that the reception of the testimony of Stone, 
as to the fact that the deed to Temple was executed in 1867, 
and not in August, 1848, (as it was dated falsely to overreach 
the deed to McClennahan in November, 1848, which fact 
could have been proved by the subscribing witnesses) was 
admissible. His testimony that the boundaries in the deed 
made by him to Temple in 1867, differed from the bounda- 
ries in the deed alleged to have been burnt—executed after 
the deed to McClennahan—was also competent for the pur- 
pose of having the deed obtained in 1867, reformed. But 
there is no allegation in the complaint to set up this equity, 
and indeed the evidence was immaterial. We also declare 
our opinion to be, that the trespasses complained of being 
done on the plaintiff’s land, as he alleges, do not come under 
the operation of the Mill-dam Act which applies only to 
“trespass on the case” for acts done on the defendant’s own 
land to the injury of the plaintiff, by ponding back water, 
or other like injuries. 

This will be certified and the case remanded. 


Pgr CURIAM. Venire de novo. 
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0. B. D. EDWARDS and wife v. JOHN TIPTON and others. 
Sheriff's Deed--Return to Execution--Evidence. 


1. A deed made by a succeeding Sheriff (or Coroner) operates by virtue of 
the statute (Bat. Rev. ch. 35 § 27) to pass the title to what was sold, but 
it is not evidence to show what that was. Its recitals are only hearsay. 


2 The return of a Sheriff upon a writ is prima facie evidence of what it 
states and cannot be collaterally impeached ; Therefore, where a Judge 
in the Court below refused to admit the return to an execution made 
by a Sheriff, for the purpose of contradicting the deed of a succeeding 
Sheriff ; Held, to be error. 


3. Parol evidence is admissible to explain a latent ambiguity in the 
description of land contained ina deed. 

(Isler v. Andrews, 66 N, C. 552; Harris v. Irwin, 7 Ire. 432; Jackson v. 
Jackson, 13 tre. 159; Owen v. Barksdale, 8 Ire. 81; MePherson v. 
Hussey, 2 Dev. Eq. 323; Judge v. Houston, 12 Ire. 108; Bradshaw v. 
Ellis,2 D. & B Eq. 20; Rogers v. Brickhouse, 5 Jones Eq. 301, cited, 
distinguished and approved.) 


Civit Action for the Possession of Land, tried at Spring 
Term, 1877, of MitcHELt Superior Court, before Furches, J. 

The plaintiffs, for the purpose of establishing their title, 
introduced a deed from one Brown to William Edwards, 
dated the 15th of August, 1833, and a deed from said Ed- 
wards to Lavina Edwards, the feme plaintiff, dated the 24th 
of January, 1861, and then offered other testimony tending 
to show adverse possession for more than twenty-one years. 

The defendants claimed as heirs at law of one Hughes, 
who had bought the land in controversy of one Flemming, 
now deceased, Hughes took a bond for title and paid the 
purchase money. The bond was lost, and no deed was ever 
wade by Flemming before his death, or by his heirs at law 
or personal representative. Hughes entered in 1856, and he 
and those claiming under him have continued in possession 
ever since. They then offered in evidence a deed from the 
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Coroner of the County to the heirs of said Flemming. This 
was objected to by the plaintiffs, because it was executed by 
a Coroner who was the successor of the Coroner who made 
the sale, and because the defendants had not produced any 
execution authorizing the sale. The defendants then show- 
ed that the Coroner sold the land of said William Edwards 
to satisfy an execution in favor of the Sheriff of the County, 
and that Flemming became the purchaser. The records 
and papers were destroyed during the war and could not be 
found. His Honor overruled the objection and admitted the 
deed in evidence. The defendants then offered evidence 
tending to show, that said deed covered the land in dispute, 
and their continued possession thereof since the purchase 
from Flemming. 

The plaintiffs in reply offered in evidence (the defendants 
objecting) a copy of the levy of the Coroner under which the 
sale was made to Fleming in 1841, and showed that William 
Edwards at that time lived on the “ Bowman tract” of 
land, and had not at any time before that lived on the /ocus 
in quo. They insisted that the levy was made on the land 
“on which William Edwards now ‘lives adjoining the lands 
of Hughes and others,” and did not cover the land in dis- 
pute, because it was not the land on which said Edwards 
then lived. They further insisted thatif the Coroner’s deed 
to the Fleming heirs did not cover the Jocus in quo, and the 
levy did not, the deed would be void as to that part not 
covered by the levy as a matter of law, and asked the Court 
so tocharge the jury. His Honor refused to give the in- 
structionsasked. Verdict fordefendants. Judgment. Ap- 
peal by plaintiffs. 


Messrs. Bushee § Busbee and W. H. Malone, for plaintitts, 
Mr. A, C. Avery, for defendants. 


Ropman, J. The Revised Code ch. 37, § 30, (Bat. Rev. 
ch. 35, § 27,) enacts, that when any Sheriff or Coroner sells 
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land and goes out of office, or dies, &c., before making a con- 
veyance therefor, his successor in office shall execute the 
conveyance, and such conveyances shall be as valid as if 
made by the officer who made the sale. 

Of course the successor can make a deed for only what his 
predecessor sold, and not for any thing he did not sell. He 
can never have an official, and seldom a personal knowledge 
of what it was that his predecessor did sell, and he must 
necessarily obtain his information on that point from the 
statements of others. But his opinion derived from such 
statements cannot be conclusive either upon parties or 
strangers to the execution. If a Sheriff should refuse to exe- 
cute a deed tendered to him by one whoalleges that he pur- 
chased a certain piece of land at a sale made by a former 
Sheriff, the purchaser may apply to the Court under whose 
process the sale took place, and in a proper case, obtain a 
mandamus or rule on the Sheriff to execute the deed. In 
this case the Court would necessarily receive evidence to 
sustain the facts alleged. Isler v. Andrews, 66 N. C. 552. 

If the Sheriff should voluntarily execute the deed tender- 
ed, it must be in like manner competent for a Court on the 
trial of an action putting the title to the land conveyed in 
the deed in issue, to hear evidence as to what was actually 
sold. 

In Harriss v. Irwin, 7 Ire. 432, evidence was admitted to 
show that the alleged purchaser had not paid the purchase 
money te the Sheriff who sold, and the deed of the succeed- 
ing Sheriff was held void. 

In Jackson v. Jackson, 13 Ire. 159, evidence was received 
to show what land the Sheriff had actually sold, and his re- 
turn of levy was admitted to contradict the description in 
his deed. 

The succeeding Sheriff executes a deed under a power 
given to him by the statute, and his power is limited by 
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certain conditions. If these do not exist, his power dues 
not, and his deed is void as to the excess 

The Judge was of opinion that the deed of the Coroner, 
under which the defendants claimed, could not be contra- 
dicted (as to what was sold by the old Coroner) by his 
return to the execution, and told the jury that if the deed 
covered the land in dispute they must find for the defend- 
ants. 

In this we think the Judge erred. _ We are not aware of 
any case in which the recitals of a Sheriff’s deed have been 
held even prima facie evidence of the judgment, execution, 
levy and sale, or other facts recited, except under exception- 
al circumstances. In Owen v. Barksdale, 8 Ire. 81, it is said 
that they are not, unless the deed is ancient, and possession 
has been held under it. The return of a Sheriff is, as will 
be seen, evidence of the facts stated in it. But whether the 
deed of a Sheriff who makes a sale, is evidence as to what 
he sold, or not, it seems clear on reason and principle, that 
the-deed which a Sheriff makes upon a sale made by his 
predecessor—in this case fifteen years before—is not. 
MePherson v. Hussey, 2 Dev., Eq. 323. It is operative by 
virtue of the statute to pass the title to what was sold, but 
it is not evidence what that was. Its recitals are only hear- 
say. The Sheriff does not profess to have any personal 


. knowledge of their truth. He is not under oath himself, 


and he professes to state only his opinion from information 
whose sources are unknown to us, and which could not have 
been under oath. It differs from the return of a Sheriff upon 
a writ, because that is upon the personal knowledge of the 
officer ; is in the performance of a duty which he has sworn 
to perform faithfully ; and if the return be false he is liable 
toa penalty. For these reasons a return is prima facie evi- 
dence of what it states, and cannot be collaterally impeach- 
ed, although it may be corrected so as to speak theftruth, on 
application to the Court in which it is. The return of the 

15 














IN THE SUPREME COURT. 





EDWARDS ve. TIPTON. 








Sheriff who sold—if he made one—is evidence, and proba- 
bly in a collateral proceeding, the only evidence of what he 
sold. Wharton Ev. § § 833-986. McPherson v. Hussey, 2 
Dev. Eq., 323. But that question does not arise here, and 
we leave it undecided. In this we think consisted the error 
of the Judge. He held that the description in the deed 
controlled that in the return, in determining what was sold ; 
whereas, the description in the return should have guided 
the Coroner in making his deed. There was, however, in 
the return a latent ambiguity. It described the land levied 
on and sold as “two hundred acres, more or less, on which 
William Edwards now lives,” &. To explain this ambiguity 
the plaintiffs were allowed to prove that “ William Edwards 
never himselt” lived on the piece of land in dispute ; but 
the Judge by his instructions deprived them of any benefit 
from this testimony. It was admissible to apply the de- 
scription to the thing sold. There are many authorities to 
this effect. For this purpose it was admissible to prove the 
number of acres in each piece; whether the two pieces had 
been bought and held by Edwards as one tract, or as two ; 
whether he listed them for taxation as one, or as several ; 
whether he abandoned possession of the piece immediately 
after the sale, and the purchaser entered, &c, Jackson v- 
Jackson, 13 Ire., 159 ; Judge v. Houston, 12 Ire, 108; Brad- 
shaw v. Ellis, 2D. & B. Eq., 20; Rogers v. Brickhouse, & 
Jones Eq., 301. 
Error. 


Per Curiam. : Venire de novo- 






























JUNE TERM, 1877. 





PHILLIPS v, JOHNSTON. 





F. M. PHILLIPS v. R. F. JOHNSTON, 


Purchaser at Sheriff’s Sale--Junior Judgment--Evidence--Bank- 
ruptcy. . 


1. Under the law as it was befure the adoption of the Code, a purchaser 
under a junior judgment and levy acquired a goou title as against 
a subsequent purchaser under a senior judgment and levy. 


2. In an action by the former against the latter for the recovery of the 
land, evidence that the land had been sold to a third person before the 
judgment under which plaintiff purchased was obtained, is inadmissi- 
ble. 

3. The title of plaintiff is not affected by the fact that the judgment debtor 
went into bankruptcy before the Sheriff's sale. 


(Bell v. Hill, 1 Hay. 72; Jones v. Judkins, 4D & B. 454; Islerv. Foy, 
66 N. C. 547; Wade v. Saunders, 70 N. C, 277, cited and approved.) 


Civin Action for the Possession of Land, tried at Spring 
Term, 1877, of Davie Superior Court, before Kerr, J. 

The case is sufficiently stated by Mr. Justice Farrc.otu 
in delivering the opinion of this Court. Upon the issues 
submitted and under the instructions of His Honor in the 
Court below, the jury rendered a verdict for the plaintiff. 
Judgment. Appeal by defendant. 


Messrs. J. M. Clement, W. H. Bailey, A. W. Haywood, and J. 
M. McCorkle, for plaintiff. 
Messrs. Watson ¢ Glenn, for defendant. 


FarrcLotTu, J. The plaintiff sues for the possession of 
land purchased by him at Sheriff's sale on February the 
6th, 1869, under an execution levied January the 2nd, 1868, 
and issued upon a judgment rendered against the defendant 
in December, 1867. 

The defendant is in possession and claims title to the land 
under another Sheriff's sale made subsequent to the forego- 
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ing sale, under judgment and levy prior to those under which 
the plaintiff purchased, at which second sale one Clement 
bid off the land and assigned his bid to the defendant. 

This case is governed by the law as it was before the 
adoption of the Code of Civil Procedure, being a sale under 
a levy made January 2nd, 1868 ; and the main question is, 
whether a purchaser under a junior judgment and levy 
acquires a good title as against a subsequent purchaser under 
a senior judgment and levy. This has too long been settled 
to need any discussion now. It was held affirmatively in 
Bell v. Hill, 1 Haywood 72, and in Jones v. Judkins, 4 D. & 
B. 454; and uniformly so ever since. 

The defendant then endeavored to prevent a recovery by 
shewing that he had conveyed title to one Foard by deed of 
bargain and sale before the plaintiff had his judgment. His 
Honor was right in refusing to hear such evidence, as the 
well settled rule is, that “a purchaser at a Sheriff's sale as 
against the defendant in the execution who withholds the possession 
is entitled to recover as of course, and the debtor cannot jus- 
tify his act of refusing to give up the possession on the 
ground of title in a third person.” Wade v. Saunders, 70 
N. C. 277. It is not his privilege to insist on the rights ofa 
third party, if he should have any, not even if such party 
was a co-defendant as was decided and illustrated in the 
ease of Isler v. Foy, 66 N. C. 547. 

The plaintiff's title is not affected by the fact that his 
judgment debtor filed his petition in the Bankrupt Court 
before the Sheriff’s sale and was finally discharged. 

The plaintiff's lien was of a prior date and was not divest- 
ed by that circumstance, and under our decisions he had the 
right to complete his remedies and reduce the fruits of his 
purchase into possession in the State Courts. It has been 
decided in the Supreme Court of the United States also, that 
the jurisdiction of the Federal Courts for the benefit of an 
-Assignee in Bankruptcy is concurrent with, and does not 
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divest that of the State Courts in matters of which the latter 
has full cognizance. Eyster v. Gaff, 91 U. 8. (1 Otto,) 521. 


No error. 


Per Curiam. Judgment affirmed. 








JAMES J. LEWIS, Administrator v. THE CITY OF RALEIGH. 


Public Prisons--Treatment of Prisoners--Towns and Cities-- Action 
Sor Damages. 


1. Under the provisions of the Constitution, Art. XI, § 6, and Bat. Rev. 
ch. 89, §§ 9, 10, the least that is required is that persons confined in any 
public prison shall have a clean place, comfortable bedding, wholesome 
food and drink, and necessary attendance. 


2 


. Where A. was arrested at night by a policeman for violation of an or- 
dinance of the City of Raleigh and confined in the city guard-house in 
which he died before morning, and in an action for damages instituted 
by his Administrator against the City, the jury found that his death 
was “accelerated by the noxious air of the guard-house, Held, that the 
plaintiff is entitled to recover. 


Crvit Action for Damages, tried at Spring Term, 1877, of 
Wake Superior Court, before Buxton, J. 

The plaintiff’s intestate, John Godwin, was arrested by 
one of the policemen in the service of the defendant in June, 
1875, for an alleged violation of «a City ordinance, and con- 
fined in the City guard-house where he died. It was alleged 
that his death was caused by the unwhelesome condition of 
the prison, occasioned by neglect of the City authorities. 
Upon the issues submitted the jury found the following 
facts : 
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1, John Godwin was arrested with probable cause by 
authority of the defendant, and imprisoned in the guard- 
house. 

2. The death of John Godwin was accelerated by the 
noxious atmosphere of said guard-house. 

3. Damages, $2,000. 

Upon this verdict the Court gave judgment for the plain- 
tiff, and the defendant appealed. 


Messrs. 7. M. Argo aud A. M. Lewis, for plaintiff. 
Messrs. Busbee § Bushee and D. G. Fowle, for defendant. 


Reape, J. “It shall be required by competent legislation 
that the structure and superintendence of penal institutions 
of the State, the County jails and City police prisons, secure 
the health and comfort of the prisoners.” Const. Art. XI. § 6. 

“ The Sheriff or keeper of any public prison shall every 
day cleanse the room of the prison, * * * and shall furnish 
the prisoners a plenty of good and wholesome water three 
times in every day, and shall find each prisoner fuel, * * * 
wholesome bread * * * and every necessary attendance, * * * 
good warm blankets or other suitable bed clothing * * * for 
their use and comfort, as the season or other circumstances 
may require.” Bat. Rev. ch. 89, §§ 9, 10. 

From the foregoing quetations it will appear generally 
what is contemplated by our Constitution and statutes shall 
be the treatment of prisoners. The least that is required is, 
that they shall have a “clean place, comfortable bedding, 
wholesome food and drink, and necessary attendance” This 
is required for a/l prisoners, even those who are convicted 
of high crimes. How much more ought it to be required 
for those who have not been convicted at all, and who may 
be innocent of any offence, as is often the case with those 
who are imprisoned before trial for safe keeping. 
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* All persons found lying on the streets in the City shall 
be taken and lodged in the guard-house.” Ordinance of the 
City of Raleigh, ch..4, § 3. 

The plaintiff’s intestate was found lying on the street, and 
taken by the City’s police and lodged in the guard-house. 
The guard-house is the City’s guard-house, the ordinance is 
the City’s ordinance, the officer is the City’s officer—every 
thing was of and by theCity. No question arises as to how 
far the City is liable for the misconduct of its officers, be- 
cause the act complained of is the act of the City itself. 

Was the guard-house a suitable place in which to “lodge” 
the deceased? The jury proved the fact that the death of 
the deceased was “accelerated by the noxious air of the 
guard-house.” 

It is insisted, however, that this finding does not mean 
much ; because, for instance, one falling in a fit in the open 
air and carried into the best house might be somewhat 
oppressed from lack of the free circulation of the open air, 
and his death which would have resulted out of doors in an 
hour might be accelerated a few moments in the house. 
We must see, therefore, what the facts were upon which the 
verdict was based. The guard-house was a small room 8x14 
feet. It had no window. It had no opening connecting 
with the outer air or light. It had but one door, and that 
opened into a passage, and had a grate in it, and was oppo- 
site toa window which was under the grating in the pave- 
ment. Now here was no passage for the air, day or night, 
and none could be given. And there was no ventilation 
even, except the mere contact of the air inside the cell with 
the air outside, at the door, through the grate. There was 
nothing to drive the bad air out and the pure air in, and 
therefore the bad air would stay in indefinitely. So that it 
was an impossibility that such a place could “ secure health 
and comfort,” in the language of the Constitution, or that it 
could be “clean,” in the language of the statute. 
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And further, the cell is not only under the ground and 
without ventilation, but it is under the City market-house,. 
where congregate day and night crowds of persons and ani- 
mals, and where are kept, meats, vegetables, melens and 
fruits, the impure emanations from which find a lodgment 
in the basement. 

A moment’s reflection will teach that it will not do to 
have a prison underground, There must be circulation of 
air. The bad air will not go out, it must be driven out. And 
there is the greater necessity as the prisoners cannot * go 
out,” but all their calls must be answered in the cells. And 
such persons as can be employed to clean them are not likely 
to be very careful. 

Nature teaches us that any person kept in such a place 
must soon die, and any person “lodged” in such a place is 
injured by the first breath. 

But further, suppose the air had been pure and the venti- 
lation perfect, still that is not all that is necessary to a pris- 
oner’s “comfort,” and he must be comfortable; not luxuri- 
ously surrounded, but the demands of humanity must be 
supplied ; and here was not a chair, nor a bed, nora blanket, 
nothing but the cold, hard floor. Just what nature teaches 
would be the condition of such a cell, the witnesses on both 
sides teach us was its actual condition. TLey all say it was 
offensive, and to some it was so offensive that they had to 
leave it quick. And the intelligent physician called by the 
City, said, that while he saw no signs of death from carbonic 
gas, “yet if a man was so weak as to have to be carried there 
having fallen from exhaustion, he would be injuriously 
affected.” 

This case is striking proof of the wisdom of requiring’ 
prisons to be comfortable. So far as appears the deceased. 
was not a bad man. He hada family and his employer tes- 
tifies that he worked night and day to support them. He 
was in bad health. He was not a drunkard, but sometimes 
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and drank too much—a weakness so common, that it would 

use, seem invidious to call it a crime in him. He had drunk too 

ani- much, and instead of letting him go home as he asked to be 

and allowed to do, or of carrying him home as it would have 

ent been humane todo, and as he who made him drunk was 
morally bound to do, he was carried to a hole like Calcutta’s, 

» to where he died before morning. 

vof No error. 

ind 

gor PER CURIAM. Judgment affirmed, | 
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ROBERT B. PEEBLES v. THE PATAPSCO GUANO COMPANY, 


ti- 

is- Action for Deceit --Corporation-- Fraud of Agent--Judgment of Court 

ri- of another State. 

be 

ot, 1. An action for damages for deceit will lie against a corporation. 

es 2. A corporation is liable for false and fraudulent representations made 

th by its agents. 

3. Where in an action for damages against a corporation for deceit, the 

as , wae 
jury found that the defendant’s agent falsely represented to the plaintiff 
to that a spurious article was the genuine Patapsco guano, the defendant 
1e corporation being the manufacturer of such guano; Held, that such 
ie representation was necessarily fraudulent in law, and the plaintiff was 

_ entitled to recover. 

y 4. A judgment in a proceeding by attachment in a Court of another State 
is conclusive evidence that the debt sued on was due to the plaintiff in 
such action to the value of the property attached, but of nothing else. 

cf (Meares v. City of Wilmington, 9 Ire. 73, Lewis v. City of Raleigh, ante, 

iL. 229, cited and approved.) 

= 

e Civit Action for Damages tried at Spring Term, 1877, of 


Nortuampton Superior Court, before Buxton, J. 
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The plaintitf complained that the defendant had contract- 
ed to deliver to him at Garysburg, N. C., sixteen tons of a 
commercial fertilizer known as “ Patapseo Guano,” and that 
instead of delivering the said article, the defendant delivered 
a spurious: article, which defendant’s agent falsely and 
fraudulently represented to be the genuine Patapsco Guano, 
and by reason thereof he was damaged to the amount of 
$475. 

Upon the question of damages, the plaintiff proved that 
the defendant had attached cotton belonging to plaintiff in 
the hands of plaintiff's commission merchant in Norfolk, 
Virginia, and recovered $130 (in addition to the costs of the 
suit) which was applied as a credit upon plaintiff’s note 
given for the price of the guano. No personal service was 
made upon the plaintiff. The defendant asked the Court to 
charge, that the jury could not consider this $130 in esti- 
mating the damages. The Court declined the instruction 
and the defendant excepted. 

The other damages proved by plaintiff amounted to $72. 
The jury found the answers to the issues submitted as fol- 
lows: , 

1. Was the article, of which sixteen tons were sold to 
plaintiff in 1873, the commercial fertilizer usually known as 
“The Patapsco Guano,” or was it a spurious article? Ans 
We agree it was a spurious article. 

2. Did said article correspond in analysis with the analy- 
sis marked on the bags in which it was contained? A.ns. 
It did not. 

3. Did the defendant’s agents or any of them falsely and 
fraudulently represent to the plaintiff that the article sold 
was the genuine and valuable Patapseo Guano? Ans. It 
‘was falsely represented. 

4, What damage has the plaintiff sustained, if any ? Ans. 
$202 with interest from February 4th, 1874. 
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~- Judgment for plaintiff for $202 and interest. Appeal by 
defendant. 


Messrs. Bushee & Bushee and W. W. Peebles, for plaintiff. 
Messrs. D. A. Barnes, J. B. Batchelor and Merrimon, Ful- 
ler & Ashe, for defendant. 


Ropman, J. The plaintiff alleges that he purchased of 
the defendant, sixteen tons of an article well known to the 
trade by the name of Patapsco Guano ; that the article which 
he received was not what was known in the trade as Patap- 
sco Guano, but a different and worthless article; that on 
each bag of the article which he received there was printed 
what purported to be a chemical analysis of the article, pur- 
porting to give the percentage of ammonia, phosphate, &c., 
in the article, but that this representation was false and 
fraudulent, and that the article delivered did not contain 
the percentage represented of those valuable ingredients. He 
says that the identity of the article with what it was repre- 
sented to be, could not be told by inspection, or otherwise 
than by using it on his crop, in which use it was necessarily 
destroyed, and he claims damages. 

The defendants admit that it sold to the plaintiff sixteen 
tons of Patapsco Guano, and alleges that the article which 
it delivered was the article known in the trade by that name, 
and that it did contain the percentage of valuable matters 
stated in the labels on the bags. The jury found that the 
article delivered was not the genuine Patapsco Guano but a 
spurious article, and that it did not contain the percentage 
of ammonia and phosphates stated in the labels. They as- 
sessed the plaintiff’s damages at $202 of which $72 was.for 
what he called actual damages, and $130 was for that sum 
which the defendant had made by attachment upon certain 
cotton of the plaintiff, which it found in Maryland. ~ 
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There was judgment accordingly and the defendant ap- 
pealed. 

.1. The counsel for the defendant ¢ontends that this action 
is to recover damages for a fraud and deceit by the defend- 
ants and that such an action cannot be maintained against a 
corporation. 

Under our present system of pleading the action may as 
well be considered as being for damages for a breach of war- 
ranty as for deceit. But if we take it as the latter, we think 
it must be considered as settled in this State, and generally 
in America, that an action of tort will lie against a corpora- 
tion. This was held in Meares v. City of Wilmington, 9 Ire. 
73, and in Lewis v. City of Raleigh, ante, 229. The cases to 
the same effect in other States are very numerous, and it was, 
at least until the decision in Western Bank of Scotland v. 
Addie, 1 L. R. 1, (same case cited by Mr. Fuller from Benja- 
man on Sales,) the received law in England as is shown by 
the case of Barwick v. English Joint Stock Bank, L. R.2 Exch. 
269; Angell & Ames, Corp. § 383. 

There is no reason that oecurs to us why a different rule 
should be applicable to cases of deceit from what applies to 
other torts. A corporation can only act through its agents, 
and must be responsible for their acts. It is the greatest 
public importance that it should be so. Ifa manufacturing 
and trading corporation .is not responsible for the false and 
fraudulent representations of its agents, those who deal with 
it will be practically without redress and the corporation 
can commit fraud with impunity. 

2, It is said that the jury have not found that the repre- 
sentations were fraudulent, but only that they were false, 
and without fraud, the action cannot be maintained. If we 
consider the action as for the deceit, this objection would be 
unanswerable if the defendant was the seller only, and not 
also the manufacturer of the article. It is difficult to con- 
ceive how a manufacturer of guano can make a representa- 
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tion concerning the substances of which it is composed, 
which is false, and not also fraudulent, in the sense that it 
was knowingly false. If hisservants employed in the manu- 
facture, on any occasion by negligence, or wilfully, omitted 
to put in the valuable ingredients without the knowledge or 
connivance of the manufacturer, it would free his false repre- 
sentation from immorality, but he must in law be held 
equally liable for the acts of his servants, and he cannot be 
held innocent of a moral fraud, if after being informed of 
the omission, he seeks to take advantage of it by demand- 
ing for a spurious and worthless article the price of the 
genuine one. We think that on the facts found by the jury 
the plaintiff was entitled to damages. 

3., As to the amount of damages we have had consider- 
able difficulty. If the plaintiff had paid, or become liable 
to pay, for the guano he would have been entitled to recover 
the difference between the value of the spurious article and 
the genuine. It does not appear from the case whether he 
had. paid for it in full or not, or what was the value either 
of the article agreed to be delivered, or of that which was 
delivered. It was agreed that if the plaintiff was entitled 
to recover any thing, he was entitled to recover at least $72, 
which is called the actual damage. What was intended by 
that expression, or on what principles the amount was arriv- 
ed at, do not appear, and on the question of damages we con- 
fine ourselves to the only question presented to us by the 
case. (Lhe plaintiff contended that he was entitled to re- 
cover back the sum of $130, which defendant had recovered 
from him in an action apparently for the price of the guano, 
begun by attachment which was levied on certain cotton be- 
longing to the plaintiff, and in which there had been no per- 
sonal service on the plaintiff. On this question no direct 
authority was cited to us, and I know of none. The general 
rule is conceived to be, that the judgment in such actions is 
conclusive evidence that the debt sued on was due to the 
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plaintiff in it, to the value of the property attached, but of 
nothing more. 

To allow the present plaintiff to recover back that sum iw 
this action would be in effect to reverse the judgment of the 
Virginia Court, and to deny to it the full faith and credit to 
which it is entitled by law. As to that sum the judgment 
below is reversed. In other respects it is aftirmed, and the 
plaintiff will have judgment in this Court for $72\ with in- 
terest from February the 4th, 1874, and the costs of the 
Court below. As the judgment is partly reversed and 
partly affirmed, neither party will recover costs in this Court, 
but there will be judgment against each for his own costs. 
























Per CURIAM. Judgment accordingly. 





BUNYAN BATTS and others v. AUGUSTA WINSTEAD and others, 
Executors, 


Guardian and Ward--Fraud--Impeachment of Decree--Statute of 
Limitations. 


1. In an action by a ward to impeach a decree made in a former action 
between the then guardian and a former guardian of such ward, it is 
not necessary to show actual fraud between the parties. If it is shown 
that there was not a bona fide, adverse controversy, the account of the 
tirst guardian should be re-opened. 

2. The fact that such decree was made under the formalities of a Court of 
Equity, adds nothing to its binding force. 

8. Where a guardian is discharged by an accounting in pais, he must be 
prepared to have its justice investigated until he is protected by the 

, acquiescence or delay of the parties interested. 

4, The Statute of Limitations has no application to a case of fiaud, whem 
the right of action accrued before August, 1868, 

(Ellis v. Scott, 75 N. C., 108, cited and approve?.) 
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Civin Action, tried at Spring Term, 1877, of Wiison Su- 
perior Court, before Moore, J. 

This action was in the nature of a Dill of Review to 
reverse for error in law a final decree made in a cause in the 
late Court of Equity for Wilson County in 1868, in the mat- 
ter of the present plaintiffs, by their guardian, Elisha Barnes, 
against Wiley W. Winstead, (defendants’ testator), their 
former guardian; and also to set aside and vacate said 
decree on the ground that it was obtained by fraudulent 
collusion between the said Barnes and Winstead; and also 
to have an account of the dealings between the defendants’ 
testator and the plaintiffs, his wards. 

The former guardian, Winstead, having failed to renew 
his bond was removed from his office as such at April Term, 
1868, of the late County Court of said County, and said 
Barnes was appointed in his stead, and executed a bond 
with said Winstead and a personal friend of his (Win- 
stead’s) as sureties thereto. Subsequently, Barnes filed a 
petition against Winstead for an account of his dealings as 
former guardian, to which an answer Was tiled, and the case 
referred to the Clerk to state the account. The petition, 
answer and report of the Clerk were all returned to Spring 
Term, 1868, of said Court, and were all drawn by the same 
attorney ;—the answer being signed by Wustead in his own 
handwriting. Sometime after the decree in the case, Barnes 
resigned the guardianship, and on the 22d of January, 1869, 
Winstead was re-appointed. The case was then submitted 
to the jury upon the quest.on of fraud between the two 
guardians in obtaining said decree. There was a verdict for 
the plaintiffs. Judgment. Appeal by deiendants. 


Messrs. Kenan & Murray, for plaintiffs. 
Mr. W. N. H. Smith, for defendants, 


RopMan, J. This action is to impeach a decree obtained 
by Elisha Barnes, then guardian of the plaintiffs against 
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Winstead, their former guardian, at Spring Term, 1868, of 
the Superior Court of Wilson, on the ground that the decree 
was obtained by collusion between Barnes and Winstead, 
and in fraud of the plaintiffs. That a decree may be im- 
peached and avoided on that ground, has long been settled. 
Adams Eq., 416; Freeman on Judgments, § § 336, 489; 
Kerr on Fraud and Mistake, 293. The jury found that the 
decree was obtained by fraud and collusion, and the evi- 
dence was, in our opinion, sufficient to support the verdict. 

The material facts of the plaintiffs’ case were not contro- 
- verted. Winstead was appointed guardian of the plaintiffs 
in 1856, and continued such until 1864, when he made 
returns. At some time afterwards (the date is not given) 
he failed to renew his bond, and was removed, and Elisha 
Barnes was appointed in his place, Winstead becoming one 
of his sureties. Barnes then brought a suit in equity 
against Winstead for an account of the estate of the wards. 
The defendant answered on oath, stating in substance that 
in 1862, a large part of the property of his wards consisted 
of bank bills; that he feared to loan it out to individuals, 
and thinking that he would be compelled to serve in the 
Confederate Army in September and October, 1862, he in- 
vested that part in Confederate bonds, which he believed 
was the safest investment he could make. A decree was 
made that he account, and it was referred to the Clerk to 
state his guardian account. The Clerk reported at Spring 
Term, 1868. He charged the ex-guardian with the sums 
acknowledged by -him Tt have been on hand in 1864, and 
credited him with certain losses, by which these sums were 
much reduced, and found a certain balance in favor of each 
of the wards. He does not state how these losses were in- 
curred. It may be assumed, however, for the present pur- 
pose, that they were incurred by the investment in 
Confederate bonds, as stated by the defendant. But as the 
report does not state the circumstances under which the 
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investments were made, it was impossible for the Court to 
decide considerately, whether the ex-guardian was justified 
in making them or not. The Court, however, confirmed the 
report, and gave judgment for the balance thereby found 
due. Some time after this—in January, 1869—Barnes re- 
signed his guardianship and Winstead was again appointed 
guardian. It does not appear that he ever paid to Barnes 
the sums found owing by the judgment. The attorney who 
appeared for Barnes also drew the answer of Winstead, 
(although it was sworn to by Winstead personally.) The 
report of the Clerk, and the decree of the Court, are also in 
his hand-writing. 

From these circumstances no inference can fairly be drawn 
of actual fraud, which would consist in an intention to de- 
prive the plaintifts of something to which they were right- 
fully entitled. We carefully avoid the expression of any 
opinion which may prejudice the claims of either of the par- 
ties on any future proceeding in this case. We may say, 
however, without violating that intention, that for aught 
that appears on this record, it may be that Winstead acted 
as guardian honestly, and not imprudently. That question 
is not presented to us, and we have no opinion on it. It 
‘was not necessary, however, for the plaintiffs, in order to 
the relief which they claim, to show actual fraud, as we 
have defined the term, as applicable in this case. It was 
enough for them to show, that there had not been a bona fide, 
adverse controversy between the guardian who represented 
them in the suit in 1868, and their former guardian. It may 
very well be, consistently with all that appears in this case, 
that the gentleman who appears to have conducted the suit 
in 1868, as the attorney for both parties, was clear of ‘any 
<onscious impropriety, and thought he was making a settle- 
ment which was just and equitable between the parties. 
And it may perhaps be made to appear that the settlement 
which was come to under his advice, was in fact just and 
16 
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equitable, and such as would have received, and ought to 
have received, the sanction of a Court fully informed of all 
the facts, and passing on them between parties really adverse. 
Yet it is evident from all the facts, that in the litigation of 
1868, the plaintiffs (then infants) were not really and dona 
Jide represented, and that their claims were not fairly pre- 
sented and urged. The circumstance that one attorney ad- 
vises the two parties to a settlement of accounts, whether 
out of Court, or through the forms of proceeding in Court, 
especially if one of the parties is a guardian representing 
infants, is always a circumstavce to raise suspicion, and 
although not enough by itself to justify a Court in opening 
the account to be again inquired into, yet coupled with the 
other circumstances appearing in this case, we think it fully 
sufficient for that purpose, There was no finding of the 
particular facts by which the rights of the infants could be 
determined. These facts were suppressed by collusion, and 
the exemption of the ex-guardian was conceded, and was 
therefore never investigated, and in form only decided by 
the Court. Settlements of accounts are, no doubt, often 
fairly and justly made, where the parties have a common 
adviser, and if fair and just, they will stand. It is, howev- 
er, only an accounting in pais. That it was made under the 
formalities of a Court of Equity, adds nothing to its bind- 
ing force. A guardian who is discharged upon such an 
accounting, must always be prepared to have its justice in- 
vestigated, until he is protected by the acquiescence or the 
delay of the parties interested. The Courts would he faith- 
Jess to their duties as guardians of infants, if they could 
permit such unsubstantial forms to be set up as an impreg- 
nable barrier to an investigation of the merits of their 
claims. 

This case is in principle the same with Ellis v. Seott, 75 
N.C.,108. There a case was agreed upon under the Act- 
Here there were the forms of an adversary suit. 
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The Statute of Limitations has no application to a case of 
fraud when the right of action accrued before August, 1868. 
How it may be in a similar case coming under C. C. P., we 
do not consider. 

Judgment affirmed, and case remanded, in order that an 
account may be taken between the plaintiffs and the defen- 
dants, of the receipts and dealings of their testator as guar- 
dian of plaintiffs, and such other proceedings had as may 
be necessary. , 


Per Curiam. . Judgment accordingly. 








W. W. PEEBLES, Assignee, v. W. L. STANLEY, Executor. 


Witness--Transaction with Deceased Person. 
nd. 

1. In an action on a bond against the executor of a deceased obligor, the lderetuer 
principal obligor is a competent witness to prove the execution of the — 
bond by the defendant's testator. dunt 
Concerning C. C. P. §343, a general rule may be stated, viz: In al? Aas 62. 

‘ . A , y be stated, viz: Ina 

, cases except where the proposed evidence is as to a transaction, &c., 

with a person deceased, &c., the common law disqualitieations of being 

a party and of interest in the event of the action are removed; but as 

to such transactions, &c., the disqualifications are preserved, with the 

added one not known to the common law;—that if the witness ever had 

an interest, upon the question of his competency, it is to be considered 

as existing at the trial. 

j (Mason v. McCormick, 75 N. C. 263; Lewis v. Fort, Ibid, 251, cited, dis- 

tinguished and approved.) 


2 


Civin Action tried at Spring Term, 1877, of NortHamPpTon 
Superior Court, before Buxton, J. 

This action was brought on a bond under seal purporting 
to have been executed by one John 8. Harris as principal 
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and the defendant’s testator, John Stanley as surety. The 
defendant denied the execution of the bond by his testator. 
The plaintiff then introduced ‘said Harris as a witness who 
testified that Stanley did execute the bond. The defendant 
objected to this evidence. Objection overruled. Verdict 
and judgment for plaintiff. Appeal by defendant. 


Messrs. W. W. Peebles and J. B. Batchelor, for plaintiff. 
Messrs. D. A. Barnes and R. B. Peebles, for defendant. 


Ropman, J. The only question is, was Harris, the princi- 
pal in the note sued on, a competent witness to prove its exe- 
eution by John Stanley, who appeared to be a co-obligor, and 
who at the time of the trial was deceased. It depends on C. 
C. P. § 343. He was certainly offered to prove a transac- 
tion with a person deceased and he was not a-party to the 
action. At the time of the trial (having been discharged as 
a’ bankrupt) he had no interest in the event of the action. 
So the general question is reduced to this:—Had he ever 
had an interest in the event of the action which but for his 
bankruptcy would have existed at the trial? We think he 
never had such an interest. Putting his bankruptcy out of 
view as not affecting the case, he was in any event liable to 
the plaintiff (as he did not deny,) and if the defendant should 
pay the debt he would be liable to him for the debt and 
costs. Ilis interest was only in the costs and in that point 
of view it was with the defendant. 

In Mason v. McCormick, 75 N. C. 263, it was held that the 
interest to exclude a witness under C. C. P. § 343, must be 
an interest in the event of the action. The witness in that 
case had no interest in the subject matter of the action, but 
he was suret¥ to the plaintiff on the prosecution bond and 
thus had an interest in the event, and he was held excluded 
from proving a transaction with a deceased defendant. 
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The case of Lewis v. Fort, 75 N. C. 251, is distinguishable 
from this. That was an action brought on a note given to 
the guardian of the plaintiff and assigned by the guardian 
(who was deceased at the time of the trial) to the plaintiff. 
The note was made by Bardin as principal and the defend- 
ant as his surety. Bardin was not a party to the action, and 
the defendant offered him as a witness to prove that the 
note had been paid by him to the guardian in his life time. 
This Court beld him incompetent to prove a transaction with 
the deceased guardian, because he was evidently interested 
in the result of the action and his interest was te defeat a 
recovery by the plaintiff. It is very convenient to have a 
general rule tersely expressed, but it is difficult to express 
one. 

It seems to me however that from a comparison of the 
Code with all the decisions upon section 343, a general rule 
may be stated thus: In all casesexcept where the proposed evi- 
dence is as to a transaction, &c., with a person deceased, &c., 
the common law disqualitications of being a party and of 
interest in the event of the action are removed. But as to 
such transactions, &c., the disqualifications are preserved, 
with the added one not known to the common law ;—that 
if the witness ever had an interest, upon the question of his 
competency it is to be considered as existing at the trial. 


Per CURIAM, Judgment affirmed. 
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JOHN GRAGG v. DAVID WAGNER. 
Witness--Breach of Covenant--Deed. 


It is the privilege but not the duty of a party to an action to offer himself 
as a witness in his own behalf; and the fact that such privilege is not 
exercised is not the subject of comment before a jury. 


q\ hether an action of covenant to which an equitable defence is made 
falls within the operation of Art. IV, § 8, of the Constitution—Quere.y 


(Deories v. Phillips, 63 N. C. 53, cited and approved ) 


Civit Action for Breach of Covenant in a Deed, tried at 
Spring Term, 1877, of Watavea Superior Court, before 
Schenck, J. 

It appeared that the defendant executed a deed to the 
plaintiff conveying certain lands in Johnston County, Ten- 
nessee, which were subject to incumbrances, judgments, &c., 
against the defendant. Covenants against these incum- 
brances were inserted in the deed. (See same case, 71 N. 
C.316) At the time of the trial the defendant was in the 
State of Oregon, and during the progress of the trial the 
plaintiff’s counsel commented on the fact that the defend- 
ant had not offered himself as a witness. To this the de- 
fendant’s counsel objected, and the objection was sustained. 
‘There was much evidence touching the manner in which 
the transaction was had, and upon issues submitted the jury 
found the following facts : 

1. The covenants against incumbrances were inserted in 
the deed by the mutual mistake of the parties. 

2. The lands sold by Wagner to Gragg were incumbered 
at the date of the deed. 

3. The plaintiff sustained no damage by reason of having 
to relieve the land of the incumbrances. 

4. The value of the land conveyed was $4000. 
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On this verdict, judgment was rendered for the defendant 
and the plaintiff appealed. 


Mr. G. N. Folk, for plaintiff. 
Mr. R. F. Armfield, for defendant. 


Bynum, J. 1. The defendant, Wagner, was a competent 
witness as well for the plaintiff as for himself and in his 
own behalf. If he was a material witness for the plaintiff, 
it was the latter’s own fault that he went to trial without 
his testimony ; and if he was not material, he has received no 
harm by his absence. It is the privilege but not the duty of 
a party to an action to offer himself as a witness in his own 
behalf, and he is not the proper subject for unfriendly criti- 
ism because he declines to exercise a privilege conferred 
upon him for his own benefit merely. The fact is not the 
subject of comment at all, certainly not unless under very 
peculiar circumstances which must be necessarily passed 
upon by the Judge presiding at the trial as a matter of 
sound discretion. Only an abuse of that legal discretion is 
reviewable here. Nothing of the sort appears There were 
but three persons present at the bargain and execution of the 
deed—the plaintiff, the draftsman, and the defendant. The 
two former were witnesses and were examined in behalf of the 
plaintiff; the latter at the time of the trial was in, and a 
resident of, the State of Oregon, and not a witness. It was 
while arguing the facts connected with the execution of the 
deed, that the counsel of the plaintiff was proceeding to com- 
ment on the fact that the defendant had not offered himself 
as a witness, when he was stopped by the Court upon the 
objection to such comments being made by the counsel of 
the defendant. It was not alleged that the defendant, 
Wagner, knew other and different facts in connection with 
the bargain and the execution of the deed than those testi- 
fied to by the plaintiff and draftsman of the deed. If he 
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had such knowledge it was the duty and right of the plain-~ 
tiff to produce the witness or procure his testimony. 

But His Honor placed his exclusion of the comments of the 
counsel in the exercise of his discretion upon the ground and 
finding by him, that the facts touching the execution of the 
deed on which the counsel was commenting were not within 
the peculiar knowledge of Wagner, the defendant. It was: 
not required that His Honor should have taken that precau- 
tion before stopping the counsel. The general rule was ap- 
plicable, that it is not a proper subject of comment before a 
jury that a party to an action has not offered himself as a 
witness in his own behalf. Devries v. Phillips, 63 N. C. 53- 

2. This is an action upon covenants against incumbrances 
in a deed executed by the defendant to the plaintiff. See 
Gragg v. Wagner, 711 N.C. 316. The defendant now alleges 
a mutual mistake of the parties in inserting these covenants,,. 
and asks that the deed be reformed. Upon an issue as to 
this mutual mistake being submitted to a jury, it is found 
that there was such a mistake. This being an equitable 
defence to the action, all the evidence has been sent up with 
the appeal, and we are called upon by the plaintiff to review 
the finding of the jury upon the evidence under Art. IV, § 8, 
of the Constitution as amended. 

Without deciding at this time whether an action of cove- 
nant, which was strictly an action at law under the former 
system, but to which an equitable defence can now be made 
under the new system, falls within the operation of this 
amendment to the Constitution, we are free to say that we 
have examined all the testimony, and feel warranted in say- 
ing that the jury are fully justified in tinding their verdict- 

There is no error. 


























Per Curiam. Judgment affirmed- 
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JOSEPH HOSKINS v. PINKNEY WALL, 


Purchase Money for Land--Discharge in Bankruptcy. 


A discharge in bankruptcy bars the collection of a debt contracted for 
the purchase of land, which has been allotted to the debtor as a home- 
stead in the proceedings in bankruptcy. 


Crvit Action tried at Fall Term, 1876, of GutLForp Supe- 
rior Court, before Kerr, J. 

The plaintiff brought this action to recover the value of a 
note given by the defendant for the purchase money of a 
tract of land bought of one A, C. Caldwell, who afterwards 
assigned the note to plaintiff. During the pendency of the 
action the defendant filed his petition in bankruptcy. No 
creditors proved their claims. His homestead in the land 
had been assigned by the Sheriff before the commencement 
of this action, and the assignee in bankruptcy conveyed the 
reversionary interest in the same to the defendant, and the 
homestead was re-assigned by order of the Federal Court in 
the proceedings in bankruptcy. His plea of discharge in 
bankruptcy was filed and admitted, and as the effect of this 
discharge is the basis of the decision of this Court, a further 
statement’ of the facts is unnecessary. His Honor gave 
judgment in favor of the plaintiff, and ordered the land to 
be sold for the payment of his debt. From this judgment 
the defendant appealed. 


Mr. J. A. Gilmer, for plaintiff. 
Mr. J. T. Morehead, tor defendant. 


Pearson, C. J. The only question in the case is, does the 
defendant’s discharge in bankruptcy apply to the demand of 
the plaintiff? We think it does. 

The debt to the plaintiff is for the purchase money of the 
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dand, This, under the Constitution and the statute, rides 
over the homestead, and the execution creditor can sell the 
land, the homestead to the contrary notwithstanding, pro- 
vided he has an execution under which to sell. When he 
asks for a judgment and execution, he is met by the fact, 
“‘the defendant is discharged by a decree in bankruptcy, 
which is pleaded in bar of the further prosecution of your 
action.” How is this met? The plaintiff says, “I have a 
lien, or something akin to a lien, (as Mr. Gilmer termed it 
on the argument), which the bankrupt proceedings are 
bound to respect.” That is the question; What is a lien? 
—A mortgage is an express lien. A docketed judgment is 
a lien by statute, and any one wishing to be informed can 
see for himself by looking at the books of the County. But 
in regard to obligations for the payment of the purchase 
money, there is no mode provided by which to give it noto- 
riety. Ifa vendor makes a deed for the land instead of re- 
taining the title as security, it is his folly. True, when he 
gets a judgment and issues execution, the homestead is not 
in his way. In that respect he is better off than other cred- 
itors, but he has acquired no lien, no “hold” on the land. 
Suppose the vendee sells the land to one who knows it has 
not been paid for, the purchaser has a good title; for the 
vendor can get no judgment against him, and a judgment 
against the vendee will not reach property that he has sold. 
So the vendor, although he has the notes given for the pur- 
chase money, has no lien—nothing “that sticks” like a 
mortgage or docketed judgment. 

It follows that the defendant’s discharge in bankruptcy 
bars the plaintiff’s debt, and if he can get no judgment and 
execution, the homestead is not drawn in question. 

Error. Judgment for defendant. 


Per Curiam. Judgment reversed. 
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R. C. BADGER and wife v. W. A. DANIEL and others. 


Notice--Purchaser Pendente Lite--Pleading--Description of Prop- 
erty-- Motion. 


1. The rule that the pendency of an action affects a purchaser pendente 
lite of the property in controversy, with notice, in the same manner as 
if he had actual notice, and renders him bound by the judgment or 
decree in the suit, is confined to property directly in litigation. 


2. In such case, the property must be so described in the pleadings as to 
give a purchaser notice that the property which he buys is that in liti- 
gation. 

3. Where facts necessary to the support of a motion in the cause are not 
shown, they must be assumed not to exist. 


(Isler v. Brown, 66 N. C. 556, cited and approved.) 


Motion in the Cause heard at Spring Term, 1877, at Hatt- 
Fax Superior Court, before Buzton, J. 

The plaintiffs moved the Court for an order restraining 
the defendants from making any disposition of certain bonds 
until the determination of the action then pending and final 
judgment therein. The case is sufficiently stated by Mr. 
Justice RopMan in delivering the opinion of this Court. His 
Honor allowed the motion and the defendant, Winfield, 
appealed. 


- Messrs. W. N. H. Smith, Mullen g Moore and Walter Clark, 
for plaintiffs. 
Messrs. W. H. Day and Moore ¢ Gatling, for defendant. 


Ropman, J. The case is briefly this: The plaintiffs are 
creditors of Andrew Joyner, who died in 1856, having de- 
vised a lot in Halifax to Mary Daniel, upon whose death it 
descended to the two defendants, J. J. Daniel and W. A. 
Daniel. A decree was made in the Court of Equity that 
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said lot be sold for partition, and under the decree the lot was 
sold on the 6th of November, 1871, by Gregory, Clerk of the 
Superior Court, and purchased by Conigland who paid a 
part of the price in cash, and gave two notes of $315 each 
payable to Gregory, as Clerk, for the residue. On the 15th 
of August, 1876, Gregory, the Clerk, by order of the Judge 
of Halifax Superior Court, assigned and delivered said bonds 
to said J. J. Daniel, he being also the administrator and sole 
next of kin of W. A. Daniel, who had died since the sale. 

In the summer of 1876, J. J. Daniel applied to one Win- 
field for an advance in money and goods, and promised to 
assign the bonds to Winfield as a collateral security. Win- 
field made the advance but did not then receive an assign- 
ment of the bonds or take possession of them. Some time 
afterwards J. J. Daniel, without the knowledge of Winfield, 
deposited the bonds with Battle, Bunn & Co. to secure a 
debt due to them. Battle, Bunn & Co. afterwards assigned 
their debt and the bonds to Winfield for value. 

At Fall Term, 1871, of Halifax Superior Court, the plain- 
tiffs brought an action on the bond of W. A. Daniel, who 
had been guardian of the feme plaintiff, to which said Joy- 
ner was a surety (and the only solvent surety) and they 
sought to subject the property of said Joyner to their recov- 
ery. We assume that the personal representative of Joyner 
is a party to this action which is still pending. 

At the time Winfield made the advance to J. J. Daniel on 
his promise to assign the bonds as aforesaid, Winfield had no 
actual notice of the pendency of the above mentioned suit. 
Neither had Battle, Bunn & Co. any such notice when they 
received the bonds as collateral security for the debt to them 
as aforesaid. Winfield did however have actual notice of 
the suit when he purchased the debt of J. J. Daniel to Bat- 
tle, Bunn & Co., and took their assignment of the bonds to 
himself. On these facts at Spring Term, 1877, the plaintiffs 
moved the Court for an order requiring J. J. Daniel and 
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Winfield to deposit said bonds in Court, and enjoining them 
from collecting or disposing of them. The Judge ordered 
accordingly and from that order Winfield appealed to this 
Court. 

The plaintiffs admit that inasmuch as the sale of the lot 
was made more than two years after tie death of Joyner, 
the purchaser acquired a good title. Bat. Rev. ch. 45, § 156. 

They contend however that they can follow the property 
of Joyner which the notes stand in the place of, and there- 
fore the notes, in the hands of persons claiming as volunteers 
under him; and that the pendency of their action against 
the representative of Joyner for the purpose stated, was 
notice to all the world that the title to the two notes of 
Conigland was in controversy, and that although Winfield 
and Battle, Bunn & Co. had no actual notice of the pending 
action when they acquired interests in the notes, it must be 
conclusively presumed that they had notice of it, and that 
therefore the notes in the hands of Winfield are subject to 
the plaintiffs’ recovery against the personal representative of 
Joyner. 

It is held on grounds of public policy that “a purchase 
made of property actually in litigation, pendente lite, for a 
valuable consideration and without any express or implied 
notice- in point of fact, affects the purchaser in the same 
manner as if he had such notice, and he will accordingly be 
bound by the judgment or decree in the suit” 1 Story Eq. 
Jur., § 405. 

The reason of the rule is given by Story in the succeeding 
section, and when confined within proper limits it is evi- 
dently a necessary one, although even then it may occasion- 
ally work a hardship, although rarely if ever without some 
degree of negligence in the purchaser. It is certainly con- 
fined to property directly in litigation, and the property 
must be so described in the pleadings as to give a purchaser 
notice that the property which he buys is that in litigation. 
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The reason of the rule does not require it to be more exten- 
sive than this, and without this limitation, cases of hardship 
must be frequent. Worsley v. Earl of Scarboro, 3 Atk. 392; 
Isler v. Brown, 66 N.C. 556; Lewis v. Mew, 1 Stobhart Eq- 
180 , Price v. White, 1 Bailey Eq. 244; Le Neve v. Le Neve, 2 
White & Tudor’s L. C. E, Am. Notes, 121. 

We have not before us tie pleadings in the original action 
in which the motion under consideration was made. All 
that we know of them is from the statement in the case 
agreed, that it was an action on the guardian bond of Dan- 
iel, to which Joyner was a surety, and sought to subject the 
real and personal property of Joyner to the payment of the 
recovery. It does not appear from this that the lot was par- 
ticularized or described in any manner, or that it was the 
property of Joyner, or had come to J. J. Daniel and W. A. 
Daniel from him. It is not probable that the title to the lot 
was directly in litigation. As a party moving must show 
facts to support his motion, when any facts necessary for 
that purpose are not shown, they must be assumed not to 
exist. The extent of constructive notice which may be im- 
puted to a purchaser from the pendency of a suit, cannot 
exceed what he would have obtained by a perusal of ‘the 
pleadings; and if Wintield had perused the pleadings in 
the pending action with the notes in question before him, 
he would not have known that the lot for. which the notes 
professed to have been given, and which is described in them, 
had ever been the property of Joyner, or was in any manner, 
still less directly, in litigation in that action. : 

Other considerations occur, but these views dispose of the 
question. We think Winfield acquired a title to the notes 


as against the plaintiffs, 


Per CURIAM. Judgment reversed. 
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A. C. SANDERS v,J. C. ELLINGTON. 


Practice-- Agreement of Parties-- Landlord and Tenant--Right of 
Landlord to Ungathered Crop. 


1, When the parties to an action agree upon a matter of fact, they are 
bouad by it, and it is not the duty of the Court to interfere; but when 
they agree upon a matter of law, they are not bound by it, and it is the 
duty of the Court to interfere, and if there be a mistake as to the law, 
to correct it. 

2. A crop cultivated by a tenant and left standing in the field after the 
expiration of his term, becomes the property of the landlord. And 
this is so, whether or not the tenant has assigned the crop. 


(Smithwick vy. Ellison, 2 Ire. 326, cited and approved.) 


Civit Action, tried at January Special Term, 1877, of 
Wake Superior Court, before Schenck, J. 

This action was brought to recover the value of five bales 
of cotton raised upon the land of the defendant by one Pool. 
The plaintiff’s claim was based upon a mortgage executed 
tohim by Pool in February, 1872, conveying the crops 
raised upon the land for said year. The defendant’s claim 
was based upon a verbal contract with Pool, under which 
Pool worked the land in 1870-71-72. The defendant in- 
troduced a witness who testified that in January, 1872, the 
defendant executed a paper writing or lien for the purpose 
of obtaining supplies in 1872, and that defendant directed 
the witness to furnish Pool some supplies and charge them 
to him, (defendant), and that Pool did accordingly get the 
supplies. Defendant’s counsel then proposed to prove the 
contents of said paper writing to show that it gave a lien on 
the crop in question, but this was ruled out on objection by 
plaintiff; for that, the writing was not produced nor its loss 
accounted for. 

It was in evidence that Pool left the State in December, 
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1872, without the knowledge or consent of the defendant, 
leaving cotton to the amount of five bales, ungathered, and 
that in February, 1873, the defendant gathered and sold it 
as his property. It was insisted that as Pool had abandon- 
ed his contract, the cotton became the property of defend- 
ant, and that he was not liable to the plaintiff even it Pool 
was a tenant. Upon the facts found by the jury the Court 
held that the defendant was liable. Judgment. Appeal by 
defendant. 


Messrs. Gray ¢ Stamps, Battle § Mordecai and Busbee £ 


Busbee, for plaintiff. 
Messrs. D. G. Fowle and W. H. Pace, for defendant. 


Pearson, C. J. When the parties to an action agree upon 
a matter of fact, they are bound by it, and it is not the duty 
of the Judge to interfere, for he is presumed to be ignorant 
of the facts. When the parties agree upon a matter of law, 
they are not bound by it, and it is the duty of the Judge to 
interfere and correct the mistake, if there be one, as to the 
law, for he is presumed to know the law, and it is his prov- 
ince to declare it, 

In this case all of the facts were agreed on, except the 
facts relative to the question as to whether one Pool was a 
cropper of the defendant, or a lessee for one year. Upon 
these facts there was conflicting testimony. The jury find 
that Pool was a tenant of the defendant, and His Honor 
thereupon gave judgment that the plaintiff recover. In this 
there is error. 

Suppose Pool was a tenant for one year, the defendant as 
owner of the land was entitled to the cotton standing in the 
field after the expiration of the term, and the plaintiff had 
no cause of action in regard to the cotton. This is a matter 
of law, which it was the duty of His Honor to decide, and 
the responsibility of deciding it cannot be shifted and put 
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upon the shoulders of the parties. This error was not caused 
by the admission of the parties set out in the statement of 
the case, that “if Pool was a tenant, the plaintiff was entitled 
to recover, and if Pool was a cropper, the defendant was en- 
titled to the verdict.” 

A tenant for years may remove fixtures and anything put 
there by himself, provided he does so before his term ex- 
pires ; but after that, all of such things belong to the owner 
of the land, and the guondam tenant has no right to put his 
foot upon the land, except by the license of the owner, All 
of the cases agree that such is the law. See, among others, 
Lydev. Russell, 20 E. C. L. 394. A tenant for years had 
fixed bells to the house, but did not take them away before 
his term expired ; Held, that the bells belonged to the land- 
lord, and that the guondam tenant could not recover them, 
although the landlord had severed them from the house. 

See also Smithwick v. Ellison, 2 Ive. 326: “A tenant for years 
may remove the manure accumulated during the term, provid- 
ed he does so before the term expires, and takes care not to 
scrape too deep so as to take ‘any part of the virgin soil; 
but after the expiration of the term the manure belongs to 
the owner of the land.” We were not referred to any case in 
reference to a crop left standing in the field, and we have 
not met with one in which the question is made; but it is 
manifest that if the landlord is entitled to fixtures, such as 
bells left attached after the term has expired, and that the 
quondam tenant has no cause of action in regard to them 
even after severance, it follows, a fortiori that the landlord 
is entitled to a crop leftstanding on the ground at the expira- 
tion of the term. He may either plough it under or gather 
it as he sees fit, and the quondam tenant has no cause of ac- 
tien in regard to it. The circumstance that Pool ran away 
without paying the rent does not affect the principle, and 
only makes the application of it the more forcible. The 
doctrine of emblements admits the general principle, and 
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was introduced as an exception to its application in favor of 
tenants whose estates are of uncertain duration. In such 
cases, to encourage tenants to sow by an assurance that they 
may gather, the law allows them the crop standing on the 
ground and the privilege of “ingress, egress and regress,” as 
often as may be necessary to finish the cultivation of the 
growing crop and to gather and convey it away; for instance, 
if a tenant for life dies leaving a crop growing on the land, 
it does not become the property of the landlord, but the per- 
sonal representative of the tenant: for life is entitled to em- 
blements ; that is, he is allowed to use the necessary means 
to avail himself of the growing crop as a part of the estate 
of the deceased tenant. So in case of a tenant at will; if he 
determines the estate by his own act, the growing crop be- 
longs to his landlord, but if the estate be determined by the 
act of the landlord, the tenant is entitled to emblements. 
Bl. Com. But a tenant for years is not entitled to emble- 
ment, for the termination of his estate is certain, and it is 
his folly to sow when he knows he cannot reap. Soa tenant 
from year to year is not entitled to emblements, for he can- 
not be forced to leave unless he has six months’ notice before 
the end of the year, and that puts him on the footing of a 
tenant for years, and there is no occasion to interfere with 
the rights of the owner of the land under the general princi- 
ple, by allowing him to come in on the doctrine of emble- 
ments. If Pool had remained on the land after the expira- 
tion of his term, the defendant could have instantly entered ; 
and if he refused to give up the possession, he could have 
been evicted by summary process provided for under “the . 
Landlord and Tenant Act,” (Bat. Rev. ch. 64, $19, et seq.) 
and the landlord is entitled to the growing crops and any 
fixtures, manure and the like, then remaining on the land. 
Pool’s having left the premises only saved the defendant the 
trouble of having him evicted under this summary pro- 
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ror of Such being the law in regard to Pool, it follows that it 
such equally applies to the plaintiff who claims under him. He 
they stands in Pool’s shoes and could have no greater rights than 
n the Pool would have had after the expiration of the term. Ad- 
3,” as mitting that after Pool ran away, the plaintiff might as his 
F the assignee have gathered the crop, provided he did so during 
ance the term, yet after the expiration of the term, the crop as we 
. | 

land, have seen became the property of the defendant, and the 
2 per- plaintiff had no interest in it, and would have been liable as 
. em- a trespasser had he entered for the purpose of picking the 
1eans cotton. 
state All of the facts being agreed on except the facts necessary 
if he to determine whether oo] was a tenant or a cropper, and 
> be- that being immaterial, the judgment is reversed for error, 
y the and there is judgment here that the defendant go without 
3 2 day and recover his costs. 

nble- 

it is Per CURIAM. Judgment reversed. 
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ties Where a minor purchased land and after he came of age continued to live 
i on it and paid a portion of the purchase money ; Held, to be an election 
the . ; to confirm the contract of purchase. 

seq.) 

any Civit Action, tried at Spring Term, 1877, of BEaurorr 
and. Superior Court, before Eure, J. 

the The plaintiff instituted this action against the defendant 
pro- to recover the amount due upon certain notes given for the 


purchase money of a tract of land in Beaufort County, and 
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to obtain a decree of foreclosure of a mortgage deed execu- 
ted by the defendant to secure the payment of said notes. 
The defendant, in his answer, alleged that at the time of the 
execution of the notes he was under the age of twenty-one 
years. The plaintiff, in his reply, insisted that the defend- 
ant had ratified the contract of purchase by taking posses- 
sion of, and residing and farming on the land conveyed in 
the mortgage ; and that he further ratified the contract by 
paying a part of said indebtedness after he arrived at the 
age of twenty-one years. It was admitted that the defend- 
ant was in possession ef the land, and that he made the pay- 
ments as alleged. His Honor gave judgment for the plaintiff 
and the defendant appealed. 










Mr. D. M. Carter, for plaintiff. 
Messrs. Geo. H. Brown, Jr., and Jno. A. Moore, for defend- 
ants. 





Pearson, C. J. A minor who makes a contract has his 
election after arriving at the age of twenty-one years, either 
to avoid or to confirm the contract. 

The fact that the purchaser of land continues to live on it 
and cultivate it after he arrives at age, together with the 
fact that he pays a part of the purchase money, amounts to 
an election to confirm the contract. 

No error. 











PER CURIAM. Judgment affirmed, 
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ALANSON CAPEHART vy. KADER BIGGS & CO. 
Mortgage Deed--Sale under Power-- Notice to Mortgagor-- Injunction. 


1. The plaintiff instituted an action against the defendants for an account, 
whereupon the defendants, under powers contained in certain mort- 
gages executed to them by the plaintiff, advertised his land for sale ; 
there had been numerous dealings between the parties for many years, 
and the status of the account was in dispute; Held, that the defend- 
ants should be restrained from selling under the mortgages until the 
action for account is tried, and the balance due ascertained Ly judg- 
ment. 

2, A sale under a power contained in a mortgage can be invalidated by 
the mortgagor's showing that nothing was due under the mortgage, or 
that before the sale he tendered the amount really due, or by proof of 
a non-conformity with the power in any essential particular. 


a 


A mortgagee, before exercising a power of sale contained in the mort- 
gage, should give the mortgagor reasonable notice (say three months) 
that in default of payment he will sell; otherwise, the want of notice 
is ground for an injunction to stay the sale until proper notice is given. 


(Kornegay v. Spicer, 76 N. C.. 95; Whitehead v. Hellen, Ibid, 99; Mosby 
v. Hodge, Ibid, 887; McCorkle v. Brem, lbid, 407, cited and approved.) | 


Motron for an Injunction heard at Chambers in Raleigh 
on the 2lst of June, 1877, before Cox, J. 

The plaintiff instituted an action against the defendants 
at Spring Term, 1877, of Northampton Superior Court for 
an account and settlement, and thereupon the defendants 
who held a mortgage with a power of sale upon the plain 
tiff’s property worth $20,000, immediately advertised the 
same for sale, to the end that they might purchase it to se 
cure their claim of $5,000. For several years there had 
been large transactions and numerous dealings between the 
parties, amounting to about $100,000, and it was alleged 
that there was still a large disputed account between them 
which the defendants refused to adjust, unless the plaintiff 
would submit to certain claims alleged to be unjust. 
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Wherefore the plaintiff applied to Buxton, J., at Northamp- 
ton, for an order restraining the defendants from selling the 
property until the determination of said action, and the 
ascertainment of the balance due them. This order was 
granted and made returnable before the Judge of the Dis- 
trict, at Chambers in Raleigh on the 2lst of June, 1877, 
when the defendants appeared and filed counter affidavits. 
Upon consideration of the case, His Honor held that the 
plaintiff was entitled to the injunction as prayed for, and 
gave judgment accordingly, and the defendants appealed. 


Messrs. W. W. Peebles and R. B Peebles, for plaintiff. 
Mr. W. N. H. Smith, for defendants. 


Pearsox, C. J. 1. This is a special as distinguished from 
the common injunction ; that is, if the injunction was dis- 
solved under the old practice, or not grauted until further 
order under the new practice, and the defendants are allow- 
ed. to sell the land, the main purpose of the action would be 
defeated and the merits of the case would be disposed of in 
this preliminary stage upon affidavits. For which’reason, 
whenever the bill taken as an affidavit made a probable 
ground in support of the plaintiff’s equity, the injunction 
was continued until the hearing, although the answer fully 
denied all of the facts upon which the equity was based. 

In this case the affidavit of the plaintiff avers his belief, 
that upon taking an account it will be found that nothing is 
due to the defendants, or at most only a small amount, not 
exceeding, say $200. The defendants in their affidavit aver 
that the plaintiff is indebted to them $5,239. So here is an 
important controversy. How the fact is, cannot be told 
until the trial of the action, and the Court will not permit 
the defendants to sell under the power, and defeat in that 
way the main purpose of the action. 


2. This case presents an unusual feature. The plaintiff 
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commences an action for an account ; thereupon the defend- 
ants seek to take a short cut and get ahead of the plaintiff 
by selling him out under powers contained in the deeds to 
secure the debt, before the action is tried and the balance 
due is ascertained by judgment. The defendants can hardly 
expect that the Court will con-ider the balance fixed by 
their affidavit which professes to set out all of the dealings 
of the parties, and many accounts rendered, &c , in spite of 
the fact that the plaintiff avers upon his oath that he be- 
lieves on taking an account, it will be found that little or 
nothing is due to the defendants. The plaintiff by com- 
mencing an action shows that he wishes an account to be 
taken in order to ascertain the true balance. The defend- 
ants attempt to prevent an account, or rather to make one 
useless for the main purpose of the plaintiff, by a sale of the 
land under the powers. The reason given for their hasty 
movement is, that they became satisfied by the commence- 
ment of the action that the purpose of the plaintiff was to 
delay the collecting of the large amount justly due to them. 
Whereas, taking into consideration the fact that the land is 
valued for taxes at $15,000, it would be more reasonable to 
infer that the purpose of the plaintiff was to have the bal- 
ance ascertained, and if any thing should be found against 
him,.to raise the amount by a mortgage of the land to some 
other person and square off with the defendants. 

The attempt on the part of the defendants to close up the 
matter before an account is taken, and thus to disturb the 
course of justice, looks badly in the absence of an averment 
that the debt is not amply secured, even although it amounts 
to $5,239, and the whole of it is secured by the mortgages, 
about which no question is made by the plaintiff; for if the 
debt be amply secured, no harm will result from the delay 
necessary to have the account taken. 

8. There is a further consideration. Although mortgagors, 
when there is no controversy about the debt, frequently join 
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in the sale and in the execution of the deed to the purchaser 
in order to make the land bring its full value by assurance 
of a clear title, a Court of Equity will never compel the 
mortgagor to join in the execution of the deed to the pur- 
chaser ; he is left free to resort to such remedies as he may 
have in order to invalidate the sale. (See Coot on Mort- 
gages.) In our case the plaintiff might invalidate a sale 
made under the power by proof that nothing was due under 
the mortgages, and so the power was defunct; or by proof, 
that before the sale or even on the day of sale, he tendered 
the balance really due, together with the expenses incurred 
preliminary to the sale, making the advertisement, &c. ; 
or by proof of a non-conformity with the power in any 
essential particular. With this cloud on the title of the 
purchaser no third person would bid except at a very low 
figure, for no one is willing to “buy a law suit,” and so 
there would be no bidder except one member of the firm at 
a sale made by the other member, or by some agent of the 
firm, which would be the same in its legal effect. 

4. There is still another consideration. These deeds contain 
no provision that before advertising for the sale, the creditor 
must give n¢ctice in writing that he peremptorily demands 
payment, and will sell under the power unless the money is 
paid within a reasonable time, say three months. In our 
case the plaintiff is startled as “by a clap of thunder in a 
cloudless sky” by the announcement that his home is to be 
sold for cash at public auction on an advertisement of fifteen 
days. _Thus the plaintiff was taken completely by surprise. 
He has had no opportunity to make arrangements to raise 
the money by a mortgage to a third person, which it is 
reasonable to suppose it would have been in his power to do, 
as the land is worth three times the amount claimed by the 
defendants ; and he does not know the amount that is really 
due as.he swears. Had the defendants notified the plaintiff 
in reasonable time,—“we shall expect prompt payment and 
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aser in default sell under the powers”—the plaintiff would have 
nce had no right to complain; but he was lulled to sleep by the 
the fact that the defendants let the day of payment pass, and to 
vur- wake him up by an advertisement to sell in fifteen days, is 
nay an act of gross oppression, rather aggravated than excused 
ort- by the fact that the plaintiff had commenced an action for 
ale an account. Coot in his work on Mortgages lays it down as 
der settled, that every mortgage with a power of sale ought to 
of, contain a provision to this effect, ynd that such is the usual 
ed form of deeds to secure the payment of money in England. 
ed The doctrine is so reasonable and fair, that every lawyer 
C. 5 will assent as soon as it is suggested. These powers to sell 
ny are inserted as substitutes for a sale under a decree of fore- 
he closure, for the ostensible purpose of saving the costs of a 
Ww bill in equity to foreclose. The decree of sale is always 
80 after reasonable notice of the decree, say three months, in 
at order to give the mortgagor an opportunity to raise the 
ne money and prevent a sale. It follows that the power of sale 

should conform to .what would have been the provisions in 
in a decree of sale, and the omission of a provision that notice 
or in writing shall be given to the mortgagor, for three months 
ls prior to the time that the land is to be advertised for sale, 
is shows that the purpose was not to save costs, but to put the 
r mortgagor at the mercy of the mortgagee. It would seem 
a that the omission in the mortgage of a provision for notice 
e to the mortgagor before the land is advertised for sale is not 
2 fatal to the validity of the deed, and that the omission can 


. be cured by a notice in fact ; in this way the mortgages of 
¢ the present time may be helped out. It will be expected 
$ that after the publication of this epinion, every mortgage of 
land for a loan of money with a power of sale will contain 
a provision for the notice referred to ; otherwise the omission 
will be imputed toa purpose to oppress the mortgagor. 
Usually such mortgages are made with a view to a perma- 
nent investment, and the debtor has a right to expect reason- 
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able notice when the creditor wishes to call in his money. 
If the security be not ample, the creditor may enter and 
take the rents and profits in part payment of the mortgage 
debt ; but notice must be given, or else the want of it will 
be ground for an injunction to stay the sale until the proper 
notice is given, on the same principle that equity interferes 
and gives relief against penalties and forfeitures, and allows 
an equity of redemption, to-wit; the object was to secure the 
payment of the money, and provided that object is aecom- 
plished, equity does not consider “time as of the essence of 
the contract,” and will interfere to prevent oppression by an 
unconscientious use of the power which one party has gained 
over the other at law. The Courts are obliged to take no- 
tice of the fact that a man pressed for money will submit 
to any terms that the conscience of the lender will permit 
him to impose. Shylock required a pound of his debtor’s 
flesh if he failed to pay “the monies and usuries” at the 
day. The deeds in our case authorize a sale by which the 
debtor is to be turned out of house and home, without an 
opportunity to raise the money by other means, “ on adver- 
tising for a reasonable time—vnot less than ten days.” The 
exercise of such a power without reasonable notice that the 
defendants demand payment, (the security for the debt being 
ample.) is oppression from which the Court will relieve. 

I have made no references to the pages in Coot’s work on 
Mortgages on purpose to induce the members of the bar to 
read that valuable work ; for no mortgage with a power of 
sale has been called to the notice of any one of the Court, in 
which a provision for notice to the mortgagor is required 
before making advertisement of sale, save myself, in two or 
three deeds that I drafted for my own use in which a pro- 
vision for notice to the mortgagor is made. The propriety 
and fairness of such a provision were so apparent that I in- 
serted it without having read Coot’s book. This shows 
that the members of the bar have not read that valuable 
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book or devoted much thought to the subject. Coot shows 
the old mode of foreclosing a mortgage, in the .time when 
Powell on Mortgages was written, by decreeing an absolute 
title in the mortgagee, unless the money due on the mort- 
gage be paid, say in three months after the decree. He then 
shows how the mode of foreclosing was gradually changed 
by introducing a decree for sale, unless the money as ascer- 
tained to be due by an account taken under the direction of 
the Court was paid, say in three months after the decree for 
sale. And he then shows how the mode of foreclosure by 
a power of sale was introduced as a substitute for a decree 
of sale in order to save costs, and shows that the power of sale 
ought to conform to what would have been the decree of 
sale. 

This case falls under the doctrine established by Kornegay 
v. Spicer, 76 N. C..95; Whitehead v. Hellen, 76 N. C. 99; 
Mosby v. Hodge, 76 N. ©. 387; MeCorkle v. Brem, 76 N. C. 
407. 

There is no error in the ruling of His Honor. 


Per CurraM. : Judgment affirmed. 
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M. P. PURNELL v. VAUGHAN, BARNES & CO. 






Mortgage Deed--Sale Under Power--Injunction. 






Where there have been mutual dealings between: the parties, several 
mortgages given and the balance due from the mortgagor is in dispute; 
Held, that a sale advertised under the power in the mortgage should be 
enjoined until the balance due is ascertained and declared by a decree 
of Court. 








(Capehart v. Biggs & Co., ante, 251, cited and approved.) 







Motron for an Injunction heard at Chambers in Halifax 
on the 29th of May, 1877, before Buzxton, J. 

The plaintiff executed two mortgage deeds to the defend- 
ants conveying certain land and chattel property to secure 
advancements for agricultural purposes, and alleged that the 
defendants had failed to comply with their part of the agree- 
ment. The defendants instituted proceedings to sell the 
crops by virtue of a power in the mortgage; and upon affi- 
davit of the plaintiff that he was not indebted to the de- 
fendants, there was an order stopping the sale. An action 
of claim and delivery was then commenced by the defend- 
ants and is still pending; and the defendants also advertised 
to sell the land, &c., under the power of sale. It was further 
alleged that the interest claimed by virtue of said agreement 
was usurious, and that the matters in controversy between 
the parties were not determined, nor the amount due upon 
the mertgage ascertained. Wherefore the plaintiff asked 
for an order restraining the defendants from selling said 
property. 

It appearing from the complaint and answer, exhibits and 
affidavits in the case‘ that there had been mutual dealings 
between the parties, and several mortgages given to secure 
balances on account, extending over several years, His Honor 
held that the sale under the mortgage should not. be had 
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until the balance due thereon was ascertained and declared 


by a decree of Court. The motion for the injunction was 
allowed upon the condition that the plaintiff agree in writ- 
ing to release all claim for forfeiture and penalty on account 
of usury, and to pay the balance, if any, which may be found 
against him at six per cent interest thereon. From this 
judgment (imposing the condition as above) the plaintiff 


appealed. 


Messrs. W. H. Day, J. B. Batchelor and R. B. Peebles, for 
plaintiff. 

Messrs. Conigland § Burton and Mullen & Moore, for de- 
fendants. 


Pearson, C.J. This case is stronger than Capehart v. 
Biggs, ante, 261. Here we have an unascertained balance due 
upon the mortgage, to say nothing of the cliarge of usury ; 
the fact of an action pending for damages by reason of a 
failure on the part of the defendants to comply with their 
part of the agreement ; and the fact that the power to sell 
the land is subject to the conditions precedent, to-wit ; that 
the balance due is not met by a sale of the crop, and by a 
sale of the property contained in the chattel mortgage. 

The proceeds of the sale of the crop is stopped by an 
order still pending. The sale of the horses, mules, &c., 
under the chattel mortgage is stopped by an injunction still 
pending. In despite of these actions now pending the de- 
fendants seek to cut the “gordian knot,” by a sale of the 
land under the power in the mortgage deed. This cannot 
be allowed. 

No error. 


Per Curiam. Judgment aflirmed. 
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8. D. WAIT v. JOSEPH WILLIAMS. 
Action for Money Paid to Another's Use. 


The defendant being indebted to an Insurance Company of which plaimciff 
was agent, drew an order on A for the amount due, and went with 
plaintiff to A, who paid a part of the order ; at defendant's request, the 
plaintiff thereupon advanced to the Company the balance due, and the 
defendant left the order with him to collect the balance due thereon 
and pay himself. The plaintiff used due diligence and failed to collect 
it; Held, that the plaintiff is entitled to recover. 


Civ. Action tried at January Special Term, 1877, of 
Wake Superior Court, before Schenck, J. 

This was an appeal from a judgment rendered by a Justice 
of the Peace in favor of the plaintiff. The facts appear ‘in 
the opinion. His Honor upon the trial in the Court below 
gave judgment for the plaintiff, and the defendant appealed. 


Messrs. Busbee & Busbee, tor plaintiff. 
Messrs. Merrimon, Fuller & Ashe, for defendant. 


Reape, J. Tbe defendant was indebted to an Insurance 
Company of which the plaintiff was agent. The defendant 
drew an order on Jones & Co. for the amount, and the de- 
fendant and the plaintiff both together went to Jones & Co. 
with the order, and Jones & Co. paid a part, and could not 
pay the whele. The plaintiff then, at the request of the de- 
fendant, advanced to the Insurance Company the balance 
which the defendant owed, and the defendant became in- 
debted to the plaintiff individually, and not as agent, for the 
amount so advanced, A.nd the defendant left the said order 
upon Jones & Co, with the plaintiff, with instructions to hold 
it and try to collect it out of Jones & Co., and with the pro- 
ceeds pay himself. The plaintiff used due diligence to col- 
lect it, and failed, because Jones & Co. could not pay it. 
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Upon this state of facts there is not evena plausible reason 
why the plaintiff should not recover. 
There is no error. 


Per CurRIAM. Judgment affirmed. 








FRANCIS & BROTHER v. W. J. & J. G. EDWARDS & CO. 
Agent and Principal-- Evidence--Pleading--Counter Claim-- Non Suit. 


1. An agency must first be established aliunde the declarations of the 
alleged agent before his acts or declarations are admissible in evidence. 


2. The silence of a party is not an assent to statements made in his pres- 
ence unless they are made under such circumstances as properly call 
for a response. 


3. Where a declaration is made fairly susceptible of two constructions, 
and nothing else appears to make one construction more probable than 
the other, it is not evidence of either alternative. 


4. A counter-claim is a distinct and independent cause of action and 
when properly stated as such with a prayer for relief, the defendant 
becomes, in respect to the matters stated by him, an actor, and there 
are two simultaneous actions pending between the same parties wherein 
each is at the same time both a plaintiff and a defendant. 

5. Where a counter-claim is duly pleaded neither party has the right to 
go out of Court before a complete determination of all the matters in 
controversy, without or against the consent of the other; Therefore, 
where in such case the Court below permitted the plaintiff to take a 
non-suit; Held, to be error. 

(Williams v. Williamson, 6 Ire. 281; Munroe v. Stutts, 9 Ire. 49; Sloan 
v. McDowell, 71 N. C. 356 ; Harris v. Burwell, 65 N. C.584; Bittiigv. 
Thazton, 72 N. C. 541; Walsh v. Hall, 66 N. C. 233, cited and ap- 
proved.) 


Crvit Action tried at Fall Term, 1876, of NortHampTon 
Superior Court, before Waits, J. 
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This actien was brought to recover $394.56 balance due, 
alleged to have been furnished the defendants at their re- 
quest, and paid on a certain draft drawn by them. The de- 
fendants denied that this draft was drawn by their authority 
or for their benefit, and alleged that one J. M. Edwards 
without their knowledge had shipped five bales of cotton te 
plaintiffs ; and after learning that said shipment had been 
made, they wrote to the plaintiffs to sell the same and remit 
proceeds to them, but the plaintiffs failed so to do ; and that 
they never had transacted business under the firm name of 
W. J. & J. G. Edwards & Co. Wherefore they demanded 
judgment for amount of proceeds of said sale, which was set 
up as a counter-claim. 

The testimony of the witnesses for the plaintiffs was as 
follows: W.J. Rogers testified, that from about 1867 to - 
1873, he was engaged in the commission business in the City 
of Norfolk, and during that time the defendants were culti- 
vating together a farm in Southampton County, Va., and 
had frequent dealings with them up to the time he left Nor- 
folk in 1872, and always understood that the firm was com- 
posed of the defendants and no one else ; that he understood 
one J. M. Edwards lived on the farm and attended to it for 
the defendants, and that while doing business as aforesaid, 
the defendants instructed him not to pay any drafts for 
money drawn by said J. M. Edwards, out of their funds, 
and that W.S. Francis, one of the plaintiffs, being a clerk 
of witness, was directed to make a note of this instruction 
on the books of the firm of which witness was a member. 
J. T, Atkins testified, that before this action was commenced 
he was working on the gin at the home place of W. J. Ed- 
wards, in North Carolina, when J. M. Edwards came there 
under the influence of liquor, and told W. J. Edwards he 
must go to the house and settle with the hands; that he (J. 
M. E.) was interested as well as W. J. Edwards, and that 
W. J. did go to the house. — 
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The plaintiffs then offered to prove that a draft,—*No. 
269. Norfolk, Va., Feb. 27th, 1873. The Exchange Na- 
tional Bank of Norfolk, Va., Pay to W. J. & J. G. Edwards 
& Co. or bearer, five hundred dollars. Francis & Brother,”— 
was delivered to J. M. Edwards, and that the amount thereof 
was paid to him by the drawee. The defendants objected 
to this evidence on the ground ; (1) it was not responsive to 
the allegation, inasmuch as it was not alleged in the com- 
plaint, either that the money was furnished to J. M. 
Edwards, or that he was a co-partner of defendants ; and (2) 
that the plaintiffs had introduced no evidence to connect J. 
M. Edwards with the defendants, either as a partner or as 
an agent authorized to bind them by his contract. 

The Court being of opinion with the defendants excluded 
this evidence and the plaintiffs asked to be allowed to sub- 
mit to a nonsuit. To this the defendants also objected, and 
claimed the right to introduce evidence to establish their 
counter claim. The Court being of opinion with the 
plaintiffs on this point, directed a judgment of non-suit to be 
entered ; and thereupon the plaintiffs appealed from the rul- 
ing of His Honor excluding said evidence, and the defend- 
ants appealed from the judgment of non-suit. 


Messrs. D. A. Barnes and J. B. Batchelor, for plaintiffs. 
Messrs. W. W. Peebles and R. B. Peebles, for defendants. 


Bynum, J. Before evidence could be received that J. M. 
Edwards had collected the money on the check of Francis 
& Brother as the agent of the firm of W. J. & J. G. Edwards 
& Co., the agency had first to be established, aliunde the 
declarations of J. M. Edwards himself; and it was incum- 
bent on the Judge to determine whether there was a prima 
facie case of agency established, so as to render the acts and 
declarations of such person, the acts and declarations of those 
whose agent he is alleged to have been. Williams v. Wil- 
18 
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liamson, 6 Ire. 281 ; Munroe v. Stutts, 9 Tre. 49. No such case 
of agency was established in this case and for several rea- 
sons : 

1. The only partnership proved was by the evidence of 
Rogers, and that was between W. J. & J. G. Edwards in re- 
lation to the farm in Southampton, Virginia ; whereas the only 
evidence offered to connect J. M. Edwards with this firm, 
was that of Atkins, but this evidence related only to the 
North Carolina farm, which belonged to W. J. Edwards, 
Therefore giving full force to the declarations of J. M. in 
the presence of W. J. Edwards and taking the silence of the 
latter in respect thereto as an admission of all that was alleg- 
ed by the declarant, the whole amount of it would be, that 
J. M. & W. J. Edwards were working the North Carolina 
farm as partners or in some other connection. But as the 
action is not against this firm, but another—W. J. & J. G. 
Edwards & Co.,—this evidence does not establish or tend to 
establish the alleged agency. 

2. The silence of a party is not an assent to statements 
made in his presence, unless the statements are made 
under such circumstances as properly call for a response. 
W. J. Edwards was under no obligation to admit 
the loose and accidental statements of an intoxicated man. 
They were made for no such purpose as to call for a denial, 
or to fix the two as partners by his silence. They accord- 
ingly seemed to have attracted little or no attention from 
the person addressed, and upon no rule of evidence do such 
declaration# thus made, tend to establish a partnership ever 
between J. M. & W. J. Edwards. Certainly they do not 
touch or affect J. G. Edwards or the firm of which he was a 
member. 

3. The language of J. M. Edwards was, “that he (W. J. 
Edwards) must go to the house and settle with the hands; that 
he was interested in it as well as he, (J. M, Edwards).” 
How interested ?—One may be interested as a partner but 
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that is not the only way. If W.J. Edwards had been an 
employee or overseer getting a part of the crop as wages, he 
wou'd have been interested in seeing that the hands were 
paid and retained to finish the crop as much as if be bad 
been a partner. Where a declaration is made which is fairly 
susceptible of two constructions, and nothing else appearing 
to make one construction more probable than the other, it 
is not evidence to establish either alternative. If A is 
charged with an assault upon B and a witness testifies that 


’ A made the assault either upon B or C. such testimony by 


itself is inadmissible to established the guilt of A. If J. M- 
Edwards had been sober and had made the specific state- 
ment in the presence of W. J. Edwards, that he was the 
agent or the partner of the firmot W. J. & J. G. Edwards & 
Co., the silence of the latter would have been evidence of 
the truth of the statement. The evidence relating to the 
payment of the plaintiffs’ check was therefore inadmissible 
to charge the defendants and was properly ruled out. 

Failing to make out their case, the plaintiffs next moved 
that they be allowed to take a non-suit and go out of Court. 
To this the defendants objected upon the ground that in 
their answer to the complaint, they had set up a counter- 
claim against the plaintifts for the price of five bales of cot- 
ton belonging to them, which had been sold by the plaintiffs 
for $206.56, and the money for which had not been paid over 
to the defendants. His Honor gave judgment of non-suit 
and in this there was error. 

A counter claim is a distinct and independent cause of ac- 
tion, and when properly stated as such with a prayer for 
relief, the defendant becomes in respect to the matters alleg- 
ed by him an actor, and there are then really two simulta- 
neous actions pending between the same parties, wherein 
each is at the same time both a plaintiffand a defendant. 
The defendant is not obliged to set up his counter-claim. 
He may omit it and bring another action. He has his elec- 
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tion. But when he does set up his counter-claim, it becomes 
across action and both opposing claims must be adjudica- 
ted. The plaintiff then has the right to the determination 
of the Court of all matters thus brought in issue, and mutu- 
ally the defendant has the same right, and neither has the 
right to go out of Court before a complete determination of 
all the matters in controversy without or against the consent 
of the other. 

This is the proper construction of the provisions of the 
Code in relation to counter-claim. C. C. P. § 100,104. Any 
other construction would defeat or impair these equitable 
and economical provisions of it, by which all matters in con- 
troversy between the parties toa suit may be determined in 
the same action. Pomeroy on Remedies, § 734, 800; Holz- 
baur v. Heine, 37 Mo. 443; Woodruff v. Garner, 27 Ind. 4; 
Sloan v. McDowell, 71 N. C. 356; Harris v. Burwell, 65 N, 
C. 584; 72 N.C. 541; 66 N. C. 233. 

There was error in allowing the judgment of non-suit. 

There were two appeals in this case, and but one record 
sent up. The plaintiffs appealed from the ruling of the 
Court excluding evidence of the check and its payment to 
J. M. Edwards. We affirm that judgment of the Court. 
The defendants appealed from the order of the Court allow- 
ing the non-suit. There was error in that, and for it the 
judgment must be reversed and a venire de novo awarded, 
This opinion applies to both appeals, and in each, judgment 
is given against the plaintiffs for costs. 

As the case goes back for another trial, the plaintiffs should 
be allowed to reply to the plea of counter-claim in order 
that the question may be tried upon its merits. The omis- 
sion to reply was perhaps inadvertent. 


Venire de novo. 





Per CurRIAM. 
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ymes 

“ae CHARLOTTE W. NEWSOM v. RUSSELL & WHEELER. 
ition : ' 

sie Assignee of Note--Action by--Practice--Fraud. 

T - 

} the 1. It is no defence to an action by the assignee of a note against the 
n of maker. to show that the assignment was made with intent to defraud 
sent the creditors of the assignor. 

2. In sach case, if the creditors of the assignor have any rights in the 
the premises, it is their duty to interpose in such action for the purpose of 
Any asserting them. | : 
able (Abrams v. Cureton, 74 N. C. 523, cited, distinguished and approved.) 
con- ° ° wer . 
din Civin Action tried at Spring Term, 1877, of Davipson Su- 
| perior Court, before Kerr, J. 

Holz- yee . ' 
14 The plaintiff alleged that the defendants executed their 
? 


ae promissory notes to Newsom & Co. for $500, and that the 


+" same had been assigned to her for value received, and de- 

manded judgment for the amount. The defendants alleged 

sit an that she Was not the bona fide assignee, nor was she the real 

the party in interest : and that the assignment was made to de- 

‘a ‘te fraud the creditors of Newsom & Co., who upon their own 

ait. petition were declared bankrupts a few days after the alleged 

iN assignment ; and that one Stewart, their assigneee in bank- 
the ruptey, was entitled to the beneficial interest in the notes _ 

ok: The issue submitted to the jury was, whether the plaintiff 

“eee was the real party in interest. The evidence of the plaintiff, 

who testified in her own behalf was, that the notes belonged 

suld to her ; she purchased them from her sons, Newsom & Co., 

ies and paid for them in money and land at a fair valuation, 

ore and held the same in her own right. ‘The defendants then 

proposed to show that the transfer was made to plaintiff for 

the purpose of defrauding the creditors of Newsom & Co. 

* This evidence His Honor ruled out on the ground that it 


was immaterial as between the parties ‘to this action, and 
that neither the creditors nor the assignee had made them- 
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selves parties thereto. The jury rendered a verdict for 
plaintiff. Judgment. Appeal by defendants. 
























Messrs. Battle § Mordecai, for plaintiff. 
Messrs. Shipp & Bailey, for defendants. 


Bynum, J, A voluntary assignment of a promissory note 
w'thout consideration and for the benefit of the assignor has 
no legal effect except to constitute an agency to collect, and 
such assignee not being the real party in interest cannot 
bring a suit on such note in hisown name. Abrams v. Cure- 
ton, 74 N. C. 523. The case before us differs essentially from 
Abrams v. Cureton, because in this, the assignment is fora 
valuable consideration and is not for the benefit of the as- 
signors. As between the assignors and the plaintiff, both the 
legal and equitable title passed ; and the money when col- 
lected will be unaffected by any claim or trust in favorof 
the assignors. They are estopped, and the notes as to them 
are the absolute property of the plaintiff, whether with or 
without consideration in fact. 

To disprove that the plaintiff was the real party-in inter- 
est, the defendant alleged and offered to show that the as- 
signment was either without consideration or in fraud of the 
rights of creditors, having been made only a few days be- 
fore the assignors had beet adjudicated bankrupts. The 
evidence offered for this purpose was ruled out by the Court 
as immaterial. This was not error. In an action by the 
assignee of a note against the maker, it is no defence to show 
that the assignment was made with the intent to defraud 
the creditors of the assignor. As the assignor participates 
in the fraud, he cannot repudiate his transfer, and has parted 
with all his interest in the note. It is not the duty of the 
maker of the note to see to the application of the money, and 
it is even less his duty to fight the battle of the creditors of 
the bankrupt. What interest is it to him, if he is absolved 
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from further liability by payment of his debt upon a judg- 
ment regularly obtained against him? 

If the creditors of the bankrupt had any claim upon these 
notes which they could vindicate, it was their duty them- 
selves or by the assignee in bankruptcy to interpose in this 
action. It may be that they have no claim upon these notes, 
or if they have a claim, that they will never assert it; and 
thus if the defendants are allowed to show that the assign- 
ment was fraudulent as to creditors so as to defeat this ac- 
tion, the result might be that the defendants would alto- 
gether escape the payment of a debt they acknowledge to 
be due and unpaid ; for the decision of the question, fraud 
or no fraud, in this action where neither the creditors nor 
the assignee of the bankrupt are parties, would not be con- 
clusive or even evidence in an action by the assignee in 
bankruptcy against the plaintiff in this action for the notes 
or their value. 

We have been able to find but one decision directly in 
point, and that is Roher v. Turvill, 4 Minn. 407, where it is 
expressly held that it is no defence to show that the assign- 
ment was made with intent to defraud creditors. Pomeroy 
on Remedies, § 131. 

There is no error. 


Per CURIAM. , Judgment affirmed. 
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JOHN G. JONES v. THE COMMISSIONERS OF GRANVILLE and 
others. 


Practice--Title to Publie Office-- Injunction. 


An injunction is not the appropriate and specific mode of trying title to # 
public office. 
(Patterson v. Hubbs, 65 N, C. 119, cited and approved.) 


Motion for an Injunction heard at Spring Term, 1877, of 
GRANVILLE, Superior Court, before Buxton, J. 

This was a motion by the plaintiff for an order to prevent 
the defendant commissioners from inducting into office their 
co-defendant, Manly B. Jones, who was re-elected County 
Treasurer in 1876, and was notified to appear and give bond 
which he failed todo. And thereupon the defendants de- 
clared that there was a vacancy and appointed the plaintiff 
to fill the same. The said Manly B. Jones persisting in his 
claim to hold over until the new Board elect were allowed 
to qualify (see Moore v. Jones, 76 N. C. 182, 188, 189) has re- 
fused to surrender to the plaintiff, the books, &c., of said 
office. The plaintiff was duly qualified by executing an 
official bond and taking the oath of office. His Honor re-~ 
fused the motion and the plaintiff appealed. 


Mr. J. B. Batchelor, for plaintiff. 
Messrs. Merrimon, Fuller ¢ Ashe, and T. B. Venable, for 
defendants. 


Farrciotu, J. The plaintiff alleges that he is the Treas- 
urer of Granville County and that he is “in said office and 
in the full, perfect, and indisputable enjoyment thereof.” He 
also alleges that he believes that it is the “intention and 
purpose ” of the defendant, the Board of Commissioners, to 
qualify and induct one Manly B. Jones into said office, and. 
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that it is his “ intention and purpose” thereafter to claim that 
he is entitled to. exercise and discharge the duties of said 
office. 

The defendant, M. B. Jones, avers in his answer that he 
is and has been for several years the legal Treasurer of said 
County, and the plaintiff prays for an injunction restraining 
the defendants from qualifying and inducting said M. B. 
Jones into said office as aforesaid. 

We have thus stated the position of the parties, not for 
the purpose of expressing any opinion on the principal ques- 
tion discussed.in this Court, but merely to show the actual 
state of the pleadings as now constituted. It is manifest 
that the intention of the plaintiff is to have the disputed 
title to said office decided, and yet he fails to allege a state 
of facts to justify an investigation of that question. He fails 
to allege that he has been disturbed in any manner in his 
office, or that he has been deprived of the emoluments 
thereof. On the contrary he avers that he is in the full, :per- 
fect, avd undisputed enjoyment of his office. We are there- 
fore of opinion that if the alleged facts would justify the in- 
vestigation, still an injunction is not the appropriate and 
specific mode of trying title to a public office. Patterson v. 
Hubbs, 65 N.C. 119. 

The plaintiff does say, he believes the defendant M. B. Jones 
intends to claim said office, but he does not allege any act or 
threat on the defendant’s part indicating such a purpose, nor 
any other fact or circumstance from which the Court could 
determine whether his belief is well founded, or whether he 
is unnecessarily alarmed. The idea of removing a cloud 
from the plaintiff’s title is not indicated or suggested in his 
complaint, and is inconsistent with its positive averments. 

There is no error. 


Per CurRIAM. Judgment affirmed. 
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R. G. SNEED v. B, F. BULLOCK. 


Practice--Title to Publie Office-- Motion. 


Title to a public office cannot be tried by motion. 
(Jones v. Com’rs of Granville, ante, 280; Patterson v. Hubbs, 65 N. C, 
119; Brown v. Turner, 70 N. C. 93, cited and approved.) 


APPEAL from an Order made at Spring Term, 1877, of 
GRANVILLE Superior Court, before Buxton, J. 
The facts appear in the opinion. 


Mr. J. B. Batchelor, for plaintiff. 
Messrs. Merrimon, Fuller g Ashe and T. B. Venable, for 
defendant. 


Farrciots, J. Here we have rather a novel proceeding 
for trying title to an office, which is the only object of the 
plaintiff's appeal. During a session of the Superior Court, 
the defendant presents his credentials from the Board of 
County Commissioners, showing that he has been qualified 
and inducted into the office of Sheriff, so far as said Board 
had authority to do so. The Judge after full consideration 
directed the Clerk to deliver all his future process and pre- 
cepts to the defendant. The plaintiff, who had been dis- 
charging the duties of said office for some time and still 
claimed the right to do so, resisted and appealed from said 
order to this Court. No action has been instituted, no com- 
plaint or answer filed, and no trial below except as above 
stated. 

We have held in Jones v. Commissioners of Granville, ante, 
280, that title to an office cannot be tried by an injunction, 
and we now hold that it cannot be tried by motion. It has 
been several times declared that the appropriate and precise 
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mode of trying title to an office is by an action in the nature 
of a quo warranto. Patterson v. Hubbs, 65 N. C. 119; Brown 
v. Turner, 70 N. C. 93. 


Per Curiam. Appeal dismissed. 


STATE OF NORTH CAROLINA on relation of JOHN N. BUNTING 
v. WESTON R. GALES. 


Criminal Court of Wake--Clerk--Office and Officer-- Power of General 
Assembly. 


1. The act of the General Assembly (Acts 1876-°77, ch. 271) establishing 
a Criminal Court for the County of Wake, is constitutional, 


2. The Legislature has the constitutional power to diminish the emolu- 
ments of an oftice by the transfer of a portion of its duties to another 
office, and in such case the incumbent must submit. He takes the 
office subject to the power of the Legislature to make such chavges as 
the public good may require. 

(Hoke v. Henderson, 4 Dev 1; Taylor v. Stanley, Ibid, 31; Cotten v. 
Ellis, 7 Jones, 545 ; King v. Hunter, 65 N. C. 603, cited, distinguished 
and approved.) 


Crvm Action in the nature of a Quo Warranto tried at 
Spring Term, 1877, of Waxe Superior Court, before Bur- 
ton, J. 

This action was instituted by the relator, John N. Bunt- 
ing, Clerk of the Superior Court of Wake County, to test the 
right of the defendant, Weston R. Gales, to hold the office 
of Clerk. of the Criminal Court of Wake County, which Court 
was created under an Act of the General Assembly. (Laws . 
1876-"7, ch. 271.) The plaintiff claimed that under the 
amended Constitution, Art. IV, § 33, the General Assembly 
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had no right during his term of office to deprive him as 
Clerk of Wake Superior Court of the fees and emoluments 
of his office by transferring the entire criminal business to 
the Criminal Court, and appointing the defendant as Clerk 
thereof ; but that the plaintiff was entitled to perform the 
functions and receive the emoluments of Clerk of the Crimi- 
nal Court until the expiration of his term. The defendant 
answered and relied upon the amendment to the Constitu- 
tion conferring upon the General Assembly power to create 
additional Courts, &c. Const. Art. IV, § 12. The defendant 
also alleged that on account of the press of criminal business 
in the Superior Court of Wake County, there was an urgent 
public necessity for the establishment of the Criminal Court. 
The plaintiff filed a demurrer to the answer. His Honor 
gave judgment overruling the demurrer and dismissing the 
action and the plaintiff appealed. 


Messrs. E. G. Haywood, D. G. Fowle, Busbee ¢ Bushee, 
Walter Clark, G. H. Snow and T. M. Argo, for plaintiff. 

Messrs. W. N. H. Smith and Battle ¢ Mordecai, for de- 
fendant. 


Ropman, J. It will not be necessary for the decision of 
this case to review the judgment in Hoke v. Henderson, 4 
Dev. 1. In this case the Legislature has not put another 
man in the office of the plaintiff. It has merely created 
another Court and transferred to it a portion of the jurisdic- 
tion of the Superior Court of Wake, of which plaintiff is 
Clerk, and appointed the defendant, Clerk of the new Court, 
thereby incidentally depriving the plaintiff of certain fees 
which, but for the establishment of such new Court with a 
separate Clerk, the plaintiff would have received. It has 
done this under a clause of the Constitution which author- 
izes the Legislature to establish such Courts whenever the 
public welfare requires it. 
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It is admitted that a lucrative public office is private 
property, of which no one can be divested except by the law 
of the land ; and it may also be admitted so far as this case 
is concerned, that after a law has once fixed the tenure of 
the office, a subsequent Act of the Legislature cannot alter 
the tenure to the detriment of persons then in office ; e. g. by 
converting it from an office during good behaviour, or for 
four years, into an office for two years. This was the decis- 
ion in Hoke v. Henderson, and in Taylor v. Stanley, 4 Dev. 


1, 31. 


It may also be admitted that the Legislature cannot select 
a particular officer, and by a special law applicable to him 
alone, deprive him of any material part of his duties and 
emoluments. This partakes of the nature of a judicial for- 


feiture without 


65 N. C. 603. Neither can the Legislature take away the 
entire salary of an officer. Cotten v. Ellis, 7 Jones, 545. 


But a public 


said in the opinion of the Court in Hoke v. Henderson, page 


20, that if the 


responsibilities, 
officer must submit. Clearly any other rule would subordi- 
nate the public welfare to the interest of the officer. He 
takes subject to the power of the Legislature to change his 
duties and emoluments as the public good may require. 
When the present plaintitf qualified as Clerk, the Consti- 
tution of 1868 was in force, and by § 19 of Art IV, the Gen- 
eral Assembly was required to provide for the establishment 
of Special Courts for the trial of misdemeanors in Cities and 
Towns when the same was necessary. He took his office 
therefore with a knowledge that the Legislature might 
establish a Criminal Court substantially the same with that 
which they did establish by Act of 1876-77, ch. 271, under 
the amended Constitution and of which they made the de- 


fendant, Clerk. 
































atrial. This was the case of King v. Hunter, 


oftice is property of a peculiar nature. It is 


Legislature should increase the duties and 
or diminish the emoluments of the office, the 
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Having accepted the office on those conditions, he has not 
been injured and has no right to complain. His case is in 
principle the same with Head v. The University, 19 Wall. 
526, where the plaintiff was appointed a professor in the 
University of Missouri, and at the same time the Curators 
who were the electing body passed a resolution, “That the 
President and Professors just elected shall hold office for six 
years from July the 5th, 1856, subject to law.” Afterwards 
the Legislature by an Act vacated the offices of all the pro- 
fessors and provided for an election of others. The phrase 
“subject to law” was held to mean, subject not only to any 
law then existing, but also to any which the Legislature 
might afterwards pass, changing the terms of the offices. In 
the plaintiff's case, although that particular phrase, or any 
equivalent, was not expressed in his certificate of election, 
the idea that his duties and emoluments might be diminish- 
ed by the establishment of a Criminal Court when the Leg- 
islature should think such a Court proper, was necessarily 
implied both from the Constitution under which he was 
elected and from that since adopted. If the claim of the 
plaintiff be well founded, the Legislature could make no 
change in the laws, no matter how urgently it might be re- 
quired for the public welfare, which incidently diminished 
the emoluments of any officer. It could not consolidate two 
Counties, or divide a single one, or alter the jurisdiction of 
the Courts. These things have been repeatedly done and 
the Acts have never been questioned upon the idea that they 
took away the vested property of the County officers. The 
Act of one Legislature cannot impair the legislative power 
of succeeding Legislatures, except by some Act which with- 
in the meaning of the Constitution of the United States 
amounts to a contract. Ifan Act prescribing the duties and 
compensation of a public officer can in any case be held to 
be a contract, with every such officer who may be elected 
while the Act remains in force, it is a contract subject to the 
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general law, and therefore containing within itself a provis- 
jon that such duties and compensation may be changed by 
any general law whenever the Legislature shall think a 
change required by the public good. This was said in sub- 
stance by Pearson, C J. in Cotten v Ellis,7 Jones, 545. The 
case of Conner v New York, 1Seld 285, and other cases cited 
for defendant, go farther than there is any necessity for us 
to do for the decision of this case. and we express no opinion 
as to whether they can be sustained to their full extent or 


not. 


Per CURIAM. Judgment affirmed. 


JAMES A. CLAYWELL, Administrator, v. W. 8S. SUDDERTH, 
Executor. 


Jurisdietion--Practice. 


Where an action was pending in one County in a Court having jurisdic- 
tion, and another action between the same parties for the same cause of 

_ action was afterwards instituted in another County ; Held, that the lat- 
ter was properly dismissed. 


AppgaL from an Order of the Clerk of Burke Superior 
Court, heard at Chambers on the 1st day of June, 1877, be- 
fore Furches, J. 

The defendant’s counsel moved to dismiss this action upon 
the ground that there was a similar proceeding pending<in 
Caldwell Superior Court, between the same parties; invol- 
ving the same subject matter, and in which various orders of 
reference, reports, and decrees have been made. This mo- 
tion was overruled by the Clerk, and the defendant required 
to render an account, &. Thereupon the defendant appealed 
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to the Judge of the District who reversed the decision of 
the Clerk, allowed the motion of the defendant and dis- 
missed the action. From which judgment the plaintiff ap- 


pealed. 


Messrs. J. M. Me Corkle and A. W. Haywood, for plaintiff. 
Mr. A. C. Avery, for defendant. 


ReavkE, J. The pendency of the action between the same 
parties for the same cause in another County, and in another 
Court having jurisdiction, is a good defence to this action, 
as it avoids multiplicity of suits. 

There is no error. This will be certified. 


Per CurRIAM. Judgment affirmed. 
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*THE COMMISSIONERS OF CRAVEN v. THE ATLANTIC AND 
NORTH CAROLINA RAILROAD COMPANY and others. 


Lorporation--Power to Issue Bonds--Usury--Statute of another 


1. 


State--Rate of Interest. 


A railroad corporation has power to contract debts and every corpora- 
tion possessing such power must alsu have power to acknowledge its 
indebtedness under its corporate seal, i. ¢. to make and issue its bonds. 


. In the absence of special legislation, corporations are affected by the 


usury law to the same extent as natural persons. 


. Where bonds were issued by the defendant corporation to certain of its 


creditors at a discount in settlement of a previous indebtedness, which 
bonds bore interest at the rate of eight per cent; He/d, that under the 
Act of 1866, ch. 24, the transaction was usurious. 


. The statute of the State of New York, forbidding corporations to plead 


usury as a defence, cannot govern a corporation of this State sued in 
this State, although the bonds in question were delivered in New York 
and made payable there. 


. Where such bonds express a rate of interest illegal in this State and 


also in New York, and were issued in payment of a precedent debt and 
secured by a mortgage on the corporation property, they could legally 
bear no greater rate of interest than that allowed in this State. 


. Neither a natural person ndér a corporation can legally sell its bonds, 


bearing the highest legal rate of interest, at a discount for the purpose 
of borrowing money. Such a sale is in effect a loan and is usurious. 


(Coble v. Shoffner, 75 N. C. 42, cited and approved.) 


Motion to dissolve an Injunction, heard at Spring Term, 


1877, of Craven Superior Court, before Moore, J. 


The demand of the plaintiffs in the original action was, 


that certain bonds issued by defendant company, some of 
which are held by the other defendants, John L. Morehead 





*Faircloth, J., being a stockholder in defendant Company did not sit 


on the hearing of this case. 
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and Julius A. Grav, should be declared void ; and that the 
officers of the company be restrained from paying interest on 
said bonds. An injunction was accordingly granted which 
the defendants by this motion seek to dissolve. The case is: 
fully stated by Mr. Justice RopMan in delivering the opinion 
of this Court. His Honor allowed the motion and the plain- 
tifts appealed. 


Messrs. Green & Stevenson, W. N. H. Smith and D. G. 
Fouwle, for plaintifts. 

Messrs. Jones & Johnston, J. T. Morehead and Merrimon, 
Fuller § Ashe, tor defendants. 


Ropman, J. The plaintiffs are stockholders in the Atlantic 
and North Carolina Railroad Company. On January the 
1st, 1868, the company made four hundred bonds of $500 
each, with coupons attached for interest at the rate of eight 
percent per annum, payable semi-apnually. The principal 
was due and payable on January Ist, 1888. The bonds and 
coupons were made payable in the City of New York, and 
recited that they were secured by a mortgage on the Rail- 
road, and were issued by authority of an Act of Assembly 
passed at the session of 1854-55. Shortly thereafter, before 
the bonds were issued, the company made a mortgage or 
deed in trust of all of its property to certain trustees to secure 
the payment of said bonds. The plaintiffs say that the com- 
_ pany delivered to the defendants, Jno. L. Morehead and 
Julius Gray, bonds of the par value of $100,000 in payment 
of a debt from the company to them of $76,899.13, and that 
the company sold the rest of the bonds at the rate of $80 for 
$100 of the bonds. 

The plaintiffs say that said bonds were not authorized by 
the Act referred to and were void, and that those issued to 
Morehead and Gray were usurious ; that the company has 
regularly paid to those defendants the specified interest upon 
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the bonds delivered to them up to the date, (not stated, but 
we suppose up to January Ist, 1877,) and that the excess 
over the legal interest so paid ought to be credited as a pay- 
ment on the principal of those bonds They further charge 
that the company is about to pay a further sum by way of 
interest on those bonds, and they ask that the company be 
restrained from such payment and that the bonds be de- 
clared void. 

Upon this complaint Seymour, J., ordered an injunction as 
prayed for. 

The defendants, Morehead and Gray, filed a joint answer 
and thereupon moved before Moore, J., at the Spring Term, 
1877, of Craven Superior Court, to dissolve the injunction so 
far as it prohibited payment to them, and the Judge granted 
their motion and dissolved the injunction. From this judg- 
ment the plaintiffs appealed. 

The defendants in the answer admit the facts alleged by 
the plaintifts, except those touching the acquisition of bonds 
of the company by them. As to this (in article 2) they say, 
that Morehead is the owner of twenty-five, and Gray, of 
thirty-three of the bonds of the company which they pur- 
chased before maturity for value and without notice of any 
defect or irregularity. In the next article they say, that as 
administrators of John M. Morehead who died in 1866, they 
recovered one or more judgments against the company for 
work done by their intestate under a contract with thecom- 
pany in the construction of its road, and upon these judg- 
ments they levied execution on the property of the company 
and were proceeding to sell it, when the company paid to 
them in New York 188 of its bonds aforesaid, of the par 
value of $94,000 which they accepted in satisfaction and dis- 
charge of said debts. They do not state with precision what 
was the amount of the indebtedness of the company to them, 
when the bonds were delivered in discharge of it, nor even 
when the bonds were delivered. It may be inferred how- 
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ever from what they say, that they took the 188 bonds at or 
about 80 cents on their face value. Neither is it clear 
whether or not the 58 bonds which in article 2, they say 
they bought for value, are a part of the 188 bonds which 
they received as administrators. It will not prejudice them 
in the present stage of the case if we assume that they were. 
If a pleading is ambiguous it must be taken most strongly 
against the pleader. And if the fact should be otherwise 
they can amend their answer by stating distinctly when 
and for what consideration they respectively purchased those 
58 bonds. 

In the present stage of the case we assume the facts set 
forth in the answer as true. 

The question before us is, whether the injunction as re- 
spects the defendants, Morehead and Gray, was rightly dis- 
solved, or should have been continued untill the hearing. 
Our opinion is confined to that precise question, and does 
not extend to holders of any of the bonds of the company 
other than those which were delivered to the defendants, as 
administrators of John M. Morehead, and in discharge of 
the indebtedness of the company to him. 

1. The bonds are not void by reason of a want of power 
in the company to issue them. A railroad corporation must 
have power to contract debts, and every corporation which 
has that power must also have power to acknowledge its in- 
debtedness under its corporate seal, that is, to make its bonds. 
It is immaterial whether the company had power to make 
its bonds by virtue of its general corporate powers, or of 
the Act of 1854-’55, ch. 232. We think that for a proper 
purpose it had it under both. 

2. The much more serious question is, whether the bonds 
made to the administrators of John M. Morehead under the 
circumstances were usurious. 

In the absence of special legislation, corporations are em- 
braced in the usury law just as natural persons are, and we 
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know of no special legislation affecting this case in this 
respect. 

Usury may be defined to be the taking, or stipulating for, 
more than the legal rate of interest for the loan or forbear- 
ance of money with intent to violate or evade the law. 2 
Parson’s, Notes and Bills, 400.. 

The Act respecting usury which was in force in North 
Carolina on January Ist, 1868, at or about which date we 
may assume that the bonds in question were delivered, was 
the Act of 1866, ch. 24. (Bat. Rev. ch. 114.) That Act 
says that the legal rate of interest shall be six per cent per 
annum for such time as interest may accrue and no more; 
Provided, that any person may for the loan of money, but 
upon no other account, take interest at a rate so great as 
eight per cent, if both the consideration and rate of interest 
shall be set forth in an obligation signed, &e. And if any 
person shall agree to take a greater rate of interest than six 
per cent per annum where no rate of interest is named in 
the obligation, or a greater rate than eight per cent where 
the rate is named, the interest shall not be recoverable at 
law, &e. 

In Coble v. Shoffner, 75 N C. 42, this Act received a con- 
struction ; and it was held that upon a bond not expressed 
to be for a loan of money, but in which eight per cont is re- 
served, the obligee is entitled to recover at the rate of six 
per cent only. . 

In the present case the bonds were not given upon a loan 
of money, but for the forbearance of a precedent debt. It 
was usury therefore to agree to take a greater interest than 
at the rate of six per cent upen the sum forborne, and no 
greater rate can be collected. 

The usury which the company agreed to pay, consisted 
not alone in the excess of eight per cent over six per cent on 
the actual debt, but also in the difference between the actual 
debt, (which we may assume for the present purpose to have 
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been $77,000) and the $94,000 in bonds given for its forbear- 
ance, being $17,000, for which no consideration was paid 
except the forbearance, and also the whole interest on this 
$17,000 of bonds. 

Our conclusion that the contract was usurious supposes 
that the law of North Carolina governs it. 

3. It is said however for the defendants, that these bonds 
were delivered in New York, and are made payable there, 
and that consequently they are governed by the law of New 
York in respect to the rate of interest which they may 
legally be made to bear, and we are referred to a statute of 
_ New York by which corporations are forbidden to plead 
usury as a defence. It will be admitted that the statutes of 
the State can have no extra-territorial operation. The Act 
cited cannotand does not profess to contre] corporations other 
than those created by the law of New York; or if it be re- 
garded as an Act regulating the practice of the Courts of 
New York, it might perhaps apply to corporations created 
by a foreign State when sued in the Courts of that State. It 
cannot govern a corporation of this State sued in this State. 
The case of Junction R. R. Co. v. Bank of Ashland, 12 Wall. 
226, was cited as establishing a different view, but on ex- 
amination it will be found not todo so. The plaintiff cor- 
poration in that case was authorized to receive, and the de- 
fendant corporation to pay, more than the ordinary rate of 
interest by the laws of their respective States. 

It is admitted that a debtor living in one State may give 
toa creditor in another State,a bond or note bearing such 
rate of interest as is legal in either; and if no rate of inter- 
est be expressed in the note, the rate in use at the place of 
payment will be presumed to have been intended. 2 Par- 
son’s, Bills and Notes, 376. But in the present case the 
bonds expressed a rate of interest not legal in North Caro- 
lina as to such bonds, and not legal in New York, except by 
virtue of the rule of pleading established by the Act of April 
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6th, 1850, which as we have said, was confined to New 
York corporations or to Courts in New York. These bonds 
-were clearly a North Carolina contract ; the precedent debt 
which was the consideration was incurred and payable in 
North Carolina; both parties resided in North Carolina ; 
and the bonds were secured by a mortgage on real property 
in North Carolina, which could only he enforced through 
the Courts of this State. In our opinion the bouds could 
legally bear no greater rate of interest than that allowed in 
North Carolina. 

4. It is also contended for defendants, that the bonds in 
question should not be regarded as having been taken in pay- 
ment of the precedent debt, but as having been sold to them, 
and the case from 12 Wallace is cited in support of this 
view. In that case the Junction Railroad Company was 
authorized by statute to borrow money or fo sell its bonds at 
any rate of interest ; aud it was held that whether the trans- 
action there in question was a loan of money on the security 
of the bonds, or a sale of the bonds, was a question of fact, 
and as such it was held to have been asale. In our case, 
however, there was a precedent debt which the company was 
authorized by its general powers and by the Act of 1854-55, 
ch. 232, p. 298, to borrow money to pay. But there is no 
special authority given to the company to sell its bonds, 
beyond what belongs to all persons; and it seems to be set- 
tled that a natural person cannot legally sell his bonds bear- 
ing the highest legal interest at a discount as a means of 
borrowing money, and that such a sale is in substance a loan 
and is usurious. 

It results from the above that in our opinion the agree- 
ment of the company to pay interest beyond six per cent on 
the actual sum foreborne, which was the debt to the intes- 
tate of the defendants at the date when the bonds were de- 
‘livered to them, was illegal as to excess, whether such ex- 
cess was put in the shape of bonds beyond the principal debt, 
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or in that of an excess of interest on the amount of bonds 
which represented the real debt. For the company to con- 
tinue to pay such an excess of interest, is an injury to the 
stockholders which they are entitled to have enjeined. 

5. Whether the plaintiffs are entitled to have the bonds 
given by the company in excess of the real debt to the intes- 
tate of the defendants cancelled, and the illegal excess of 
interest heretofore paid returned to it, or credited on the 
principal, or future accruing interest on the bonds, are ques- 
tions not presented in this stage of the case, and which it 
would be premature to decide. These will properly arise 
when the case comes on for a final, hearing, and connected 
with them will be the question, how far the statute of limi- 
tations will bar a recovery by the company. 

Judgment below reversed, and the injunction against the 
payment of any further interest on the bonds in the hands: 
of the defendants is continued to the hearing. 


Per Curiam. Judgment accordingly. 
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*THE COMMISSIONERS OF CRAVEN v. THE ATLANTIC AND 
NORTH CAROLINA RAILROAD COMPANY, and others, 


This Court will not decide a question of great importance unless in a case 
where such decision is necessary to protect some substantial right ; 
Therefore, where a conflicting question of jurisdiction arose between 
the Superior Courts of two Counties in the matter of the appointment of 
a Receiver for the defendant corporation, who pending the controversy 
was duly elected President thereof; Held, that this Court without ex- 
pressing an opinion should affirm the order below appealed from 


Moron in the Cause heard at Spring Term, 1877, of CRAVEN 
Superior Court, before Moore, J. 

In an action pending in Guilford Superier Court, an order 
was made appointing John Hughes, Receiver of defendant 
company, and the property thereof was delivered ever to 
him. This motion was made by the plaintiffs to remove 
said Receiver upon the ground that Craven Superior Court 
having first taken jurisdiction of the subject matter, had the 
right to appoint the Receiver, and was entitled to unob-_ 
structed control thereof as against any co-ordinate tribunal. 
Upon the hearing the motion was refused and the plaintiffs 
appealed. 


Messrs. W. N. H. Smith and D G. Fowle, for plaintiffs. 
Messrs, Jones & Johnston and Merrimon, Fuller ¢ Ashe, and 
J. T. Morehead, for defendants. 


RopaAx, J. “During the pendency of this action (the de- 
cision in which is reported in this volume, ante, 289,, the plain- 
tiffs moved in the Superior Court of Craven, for an order 
removing John Hughes, who had been appointed Receiver 
of the Railroad Company by the Judge of the Superior Court 


*Faircloth J. being a stockholder in defendant company did not sit on 
the hearing of this case. 
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of Guilford, in an action begun in said Court by Julius 
Gray, and for the appointment of another Receiver in the 
place of Hughes. The motion was refused and the plaintiffs 
appealed to this Court. 

The question whether the Superior Court of Guilford had 
jurisdiction to appoint a Receiver in the action begun by 
Gray, and had a legal ground for doing so, does not directly 
arise in this case, and need not be considered here. Wheth- 
er, after such action by the Superior Court of Guilford, sup- 
posing it to have been within its jurisdiction, the Superior 
Court of Craven could remove the Receiver so appointed, 
and appoint another in his place by virtue of the jurisdiction 
previously acquired over the subject matter by the institu- 
tion of this suit,-is a question of very great importance, and 
which we are unwilling to decide unless in a case in which 
a decision is necessary to protect seme substantial right. It 
is not necessary in this case, as it appears that after the ap- 
pointment of Hughes, as Receiver, he was duly elected Pres- 
ident of the Railroad Company, which office he still fills. 
If, therefore, this Court thought proper to decide the ques- 
tion, and decided it adversely to the continuance of Hughes 
in the receivership, the only result would be an order re- 
quiring him to turn over the property of the Company to 
himself as President. 

For this reason, without expressing bere any opinion upon 
the questions raised by the motion, we affirm the order of 
the Judge below refusing it. 


PgR Curiam. Judgment affirmed. 
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*STATE and JULIUS A. GRAY and others vy. THE ATLANTIC & 
NORTH CAROLINA RATLROAD COMPANY. 


1. It isagainst the policy of the law to allow multiplicity of suits between 
the same parties about the same matter; Therefore, where the plaintiff 
herein was a party to an action pending in the Superior Court of one 
County, and thereupon instituted this action in the Superior Court of 
another County for relief which he might have sought by proceedings in 
the former Court ; Held, that this action should be dismissed. 


2. This Court will not. try a case wherein the subject matter is not in 
dispute, and only the question of costs remains, 

{Childs ¥ Martin, 69 N. C. 126; Martin v. Sloan, Ibid. 128; Claywell v. 
Sudderth, ante, 287, cited and approved.) 


Motion to vacate an Order appointing a Receiver, and for 
an Injunction, heard at Chambers in Greensboro, on the 15th 
of March, 1877, before Coz, J. 

A statement of the facts is not necessary to an understand- 
ing of the opinion. See the two preceding cases. His 
Honor refused both motions and the defendant appealed. 


Messrs. Merrimon, Fuller ¢ Ashe, for plaintiff. 
Messrs. W. N. H. Smith and D. G. Fowle, for defendant. 


Reapg, J. The subject matter of this suit was at the 
time of its commencement already involved in a suit pend- 
ing in the Superior Court of Craven, entitled “ Commission- 
ers of Craven v. A. & N.C. R. R. Co, John L. Morehead 
and Julius A. Gray,” ante 289, in which the plaintiff Gray, 
was a party. And the relief sought in this case—the ap- 
pointment of a Receiver and an injunction—could bave been 
as well obtained in that case as in this. And as it is against 
the policy of the law to allow multiplicity of suits between 
the same parties about the same matter, the plaintiff’s mo- 
tions ought to have been refused, and the suit dismissed, 
Childs v. Martin, 69 N. C. 126; Claywell v. Sudderth, ante, 287. 





*Faircloth, J., did not sit on the hearing of this case. 
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There was therefore error in allowing the plaintiff’s motions 
for a Receiver and for an injunction. 

Furthermore, we have frequently held: that where the 
subject matter of a suit is no longer in dispute, and nothing 
but the costs remain, we will not try the case. Martin v. 
Sloan, 69 N. C. 128. The subject matter of this suit has 
been disposed of at this term in the aforesaid Craven suit. 
There is no reason, therefore, why the suit should remain ; 
and we would dismiss it here, but the appeal being only 
from interlocutory orders, the case is not in this Court. 

There is error. This will be certified to the end that the 
case may be dismissed. 


Per CuRIAM. Judgment reversed. 





NATHAN McMINN v. 8S. W. HAMILTON, Administrator. 
Jurisdiction--Venue-- Pleading. 


If a Court has jurisdiction of the subject matter of an action and the venue 
is wrong, the objection must be taken in apt time. If the defendant 
pleads to the merits of the action, he will be deemed to have waived 
the objection. 


AppPeaL from an Order dismissing the Action, made at 
Spring Term, 1877, of TransyLtvania Superior Court, by 
Henry, J. 

From the case agreed and the record, the following facts 
appear: The plaintiff brought an action against the defend- 
ant in his representative character for $70.35 before a Justice 
of the Peace in said County where both parties reside. The 
defendant obtained letters of administration and filed his 
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ofticial bond in Henderson County. The defendant appeared 
before the Justice and pleaded payment and statute of limi- 
tations. Evidence was heard and judgment was rendered 
for the plaintiff, from which the defendant appealed. In 
the Superior Court he filed a demurrer, not to the jurisdic- 
tion, but on other grounds ; afd made a motion at the same 
term to dismiss the action for want of jurisdiction. The 
plaintiff declined to remove the case by consent and His 
Honor dismissed the action. From which order the plain- 
tiff appealed. 


Mr, J. H. Merrimon, for plaintiff. 
Mr. A. W. Haywood, for defendant. 


Farrciorn, J. (After-stating the facts as above.) Wherea 
Court has no jurisdiction of the subject matter, the objection 
can be taken at any time, and indeed as soon as this fact is 
discovered, the Court mero motu will take notice of it and 
dismiss the action. But if it has jurisdiction of the subject 
matter and the venue is wrong, the objection must be taken 
in apt time; and if the defendant pleads to the merits of the 
action, he will be taken to have waived the objection. He 
cannot have two chances, 

Applying this principle to the case before us, we think 
the defendant waived the objection by pleading before the 
Justice and that it was then too late to raise it. 

Error. 


Per Curia. Judgment reversed. 
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HENRY D. ROBERTSON v. JOHN F. PICKERELL. 
Statute of L‘mitations. 


The statute of limitations begins to run from the time that the cause of 
action accrues; Therefore, where the plaintiff made a contract with the 
defendant to do certain work which was ‘‘to be measured, estimated and 
paid for monthly ;°’ Held, that the statute began to run at the end of 
each month. 


Civit Action, tried at Spring Term, 1877, of Haurrax 
Superior Court, before Buxton, J. 

The defendant contracted te build the Williamston and 
Tarboro Railroad, and employed the plaintiff, who perform- 
ed labor and furnished materials in the construction of the 
same under a contract with the defendant. This action was 
brought on the 4th of October, 1873, to recover the amount 
due, and was referred to Thos. N. Hill, Esq., who submitted 
a report deciding the issues in favor of the plaintiff and giv- 
ing judgment for the sum demanded. The Referee stated 
among other things, that no evidence of the amount and 
price of work done each month by the plaintiff was submit- 
ted to him, except the estimate for February 1, 1870, call- 
ing for $1103.36, and the estimate for July 1, 1870, calling 
for $1696.57. As conclusions of law he found that the plea 
of the statute of limitations was not available as a defence 
to this action, inasmuch as the contract between the parties 
was entire, and that the statute began to run only from the 
time the work was completed, which was January 1, 1871. 

To this report the defendant filed several exceptions, but 
relied on the third and fourth, to wit; 3. For that the Refe- 
ree finds as a conclusion of law that said alleged contract 
was entire, and not divisible, whereas the evidence was that 
the work was to be measured, estimated and paid for month- 
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ly; 4. For that the Referee finds that the plaintiff is not 
barred by the statute of limitations. 

His Honor overruled the exceptions and sustained the re- 
port. Judgment. Appeal by defendant. 


Messrs. Mullen & Moore and Walter Clark, for plaintiff. 
Messrs. Conigland ¢ Burton, Moore ¢ Gatling, and J. B. 
Batchelor, for defendant. 


Reape J. It is settled that where there is a running ac- 
count, all on one side, the statute of limitations begins to 
run on each item from its date; but where there are mutual 
accounts, the statute begins to run only from the last dealing 
between the parties. In regard to other matters the rule is, 
that the statute begins to run from the time when the cause 
of action accrued. 

We are of the opinion that in this case a cause of action 
accrued to the plaintiff at the end of each month for the 
amount due for that month, and that three years from that 
date it was barred. 

It follows that only such amount is now due the plaintiff, 
as accrued within three yéars immediately preceding the 
commencement of the action. 

We have no data by which to fix the amount, else we 
would enter judgment here. We nrust therefore declare 
that there is error, and remand the case to be proceeded in 
as the parties may be advised. 


Reversed and remanded, 





PER CURIAM. 
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JAMES C. LONG v. TERESA H. LONG. 
Divorce--Fraud in Contracting Marriage. 


1, It has always been and is now the policy in this State to regard mar- 
riage as indissoluble except for the causes named in the statute. (Bat. 
Rey. ch. 37, § 4.) 


2. Where in an action for divorce brought by the husband, the jury 
found that the marriage, so far as the plaintiff was concerned, was pro- 
cured by the fraud of the defendant in disclosing the fact of her then 
pregnancy, and that the plaintiff immediately upon the discovery of 
such fact separated himself from her ; Jt was held, that the plaintiff was 
not entitled to a divorce. 


(RopMAN, J. Dissenting.) 
(Seroggins v. Seroggins, 3 Dev. 535; Barden v. Barden, Ibid, 548, cited, 
commented on and approved.) 


Crviz Action for Divorce tried at Spring Term, 1877, of 
Meckensure Superior Court, before Cloud, J. 

The plaintiff alleged that he was married to the defendant 
on the 22d of January, 1874 ; on the 8th of March following, 
he discovered that she was pregnant and had been so for 
more than four months; on the 29th of July following, she 
was delivered of a child; on discovering her condition in 

' March as aforesaid, he separated from the defendant; that 
the defendant practiced a fraud on him in contracting the 
marriage, he supposing her to be a virtuous woman ; and that 
at the time of the marriage she was more than two months 
gone in pregnancy, and the plaintiff was informed tLereof 
by the defendant’s own confession. Wherefore the plaintiff 

demanded judgment that the marriage contract be declared ) 
null and void. The defendant filed no answer, and the jury 
found the facts in accordance with the allegations in the 
complaint. The plaintiff then moved for judgment which 
was refused by His Honor and the plaintiff appealed. 
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Messrs. Shipp ¢ Bailey, for plaintiff. 
No counsel for defendant. 


J Reape J. There are but three causes assigned for divorce 


by our statutes: 

1. “If either party shall separate from the other and live 
in adultery. 

2. “If the wife shall commit adultery. 

3. “If either party at the time of the marriage was and 
still is naturally impotent.” 

This is the declaration of the legislative will as late as 
1871. The Legislature has not only restricted the causes for 
divorce, but it has also been careful as to the manner of ascer- 
taining the causes. The declarations or admissions of the 
parties in Court or out of Court go for nothing. Every alle- 
gation is to be deemed as denied, whether it is denied or 
net, and nothing is to be allowed except what is found by 
the jury. Bat. Rev. ch. 37, § 7. 

There are with us no such things as “divorces made 
easy,” “divorees without publicity,” and the like, as are 
said to prevail elsewhere; but our policy always has been 
and is now, to regard marriage as indissoluble, except for 
such grave causes as are named above, and to hedge in the . 
trial with such precautions as prevent collusion, surprise, or 
imposition. : 

If the findings of the jury are to govern, we must see 
what those findings were : 

1. “Were the parties married on the 22nd of January, 
1874 ?—- Yes, 

2. “Was the marriage, so far as the plaintiff was coneern- 
ed, procured by the fraud of the defendant ’—Yes. 

3,“ Did the plaintiff separate himself fram defendant im- 
mediately on discovering the fraud ?—Yes.” 

No one will pretend that there is anything whatever in 
the verdict to authorize a divorce under our &tatute. The 

20 
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marriage was procured by fraud; what fraud ?—did she 
represent herself to be rich when she was poor !—had she 
false teeth /—did she paint ?—or, what else ? 

As a divorce cannot be granted upon snch a verdict, it is 
not necessary and scarcely proper to look to the complaint 
te see what the verdict relates. VWWe find that the fraud 
complained of was, that the defendant was more than two 
months gone with child at the time of marriage, which fact 
she did not disclose. That fact may have been true and yet 
no fraud, (for she may not have known it herself at that early 
stage. ) And if she knew, as she must have known, that the 
fact might be so; yet she may have known also, that he knew 
as much about it as she did, for he does not deny that he 
was the father of it. It is true that he says he did not know 
that she was pregnant until she confessed it some two 
‘months after marriage ; yet that is quite consistent with his 
being the father of it, especially as she did not say that 
anybody else was, and still more especially, as he does not 
say that anybody else was, and does not deny that he was. 

It is also true that he says that immediately on discover- 
ing her condition he sent her away and has not cohabited 
with her since; yet that is consistent with his fear that 
the birth of his own child, earlier than the laws of nature 
would allow within marriage, would disgrace him for having 
gotten it before. 


~——— It is also true that he says she held herself out to be virtu- 












ous, and he thought her to be so at the time of the marriage; 
yet that may be quite consistent with the fact that he knew 
her to be so, in regard to all others except himself, because 
‘he himself had seduced her and no one else had, and that he 
was enabled to do so only by a promise of marriage. 

Now all this may be hard measure to the plaintiff, but he 
has courted it by seeking the dissolution of marriage with one 
who he says was an “orphan girl” and whom he or some one 
else ruined, and to turn her and her child, wrecks upon the 
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world: without the courage on his part to deny in express 
terms that he is the author of their ruin, and without daring 
to charge any otheg.fault than that she did not disclose the 
fact that she was pregnant. 

The fact that the complaint and the issues present a case 
so suspicious and so insufficient, can find no excuse in the 
unskillfulness of counsel, for they are able and experienced, 
and it is our duty to assume that the fault is with the plain- 
tiff. But consider the case in the best light for the plain- 
tift;—he was a worthy man, married as he supposed a chaste 
woman, and found that he was deceived and had an impure 
woman with child by another. Is that a cause for divorce 
under our law? As long ago as 1832, in Scroggins v. Serog- 
gins, 3 Dev. 535, it was decided that it is not. Indeed that 
was a stronger case than this. There the wife was pregnaut 
at the time of the marriage and was subsequently delivered 
of “a mulatto child,” whereas both she and her husband 
were white. So that it was certain that the husband was 
not the father, and it was’ equally. certain that a negro was. 
The case was elaborately argued on both sides, and an elabo- ° 
rate opinion delivered by Judge Rurriy, the Court being 
then composed of those great names—HeEnpERson, RUFFIN 
and Danret—and it was deeided that a divorce could not 
be granted. “Tn delivering the opinion Judge Rurrrn said ; 
“The case now before us rests upon a matter existing at the 
time of the marriage. And it must be admitted to be as 
strong a case as can well be if the petitioner acted properly 
* * *. The petitioner puts the case upon the ground 
of fraud * * * ., .But the fraud here consists of the 
other party not having the qualities and character he sup- 
posed her to have. It would be dangerous to lay down a 
rule of that sort. It is impossible to.say where it would 
stop. * * * Concealment is not a fraud in such case. 
Disclosure is not looked for * * * . I know not how 
far the principle contended for would extend. If it embrace 
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a case of pregnancy, it will next claim that of incontinence ; 
it will be said that the husband was well acquainted with 
the female and never suspected her and has been deceived * * 
* . From uncleanness it may descend to the minor faults 
oftemper * * * . There is in general no safe rule but 
this ;—That persons who marry agree to take each other as 
——~ they are’ * * *. After the law has been settled upon 
this subject for ages, and when the Legislature has been un- 
able to devise any alteration founded on a general principle 
worthy of their adoption, it would be too much to expect a 
Court to pretend to have more wisdom than the Legislature 
and our forefathers united, and strike out new theories. And 
we cannot but say, that nothing could be more dangerous 
than to allow those who have agreed to take each other in 
terms for better, for worse, to be permitted to say that one of 
the parties is worse than expected.” And the Judge con- 
cludes by calling the attention of the Legislature to the mat- 
ter, in order that if the Court had erred, there might be 
such legislation as would prevent future error. And yet | 






























although that has been nearly half a century, there has been 
no legislation enlarging the powers of the Court, but in 1871, 
they were actually restricted; for the Act of 1827, under 
which Scroggins v. Scroggins was decided did, after specify- 
ing impotency and adultery as causes for divorce, authorize 
the Court to grant divorces when the “Court should be satis- 
fied of the justice of the application,’! which the Court in 
that case thought might enlarge the oe of the Court, 
but in the present statute of 1871, there is no sueh provis- 
ion. And therefore we suppose that the Uourt is restricted 
to the causes specified—impotency and adultery, — 

It is true that there have been always other grounds for 
declaring marriages void, but they do not fall properly under 
the head of divorce. They are such as idiocy, pre-contract, 
&c., in which cases there was no marriage at all. It was 
obsolutely void for want of power to contract. 
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It is also true that in some of our sister States, the Courts 
have undertaken to grant divorces in cases where there was 
fraud in procuring the marriage contract. That has been 
done in the very respectable Courts of Massachusetts, New 
York and California. But it is said that they have done so 
under statutes expressly authorizing it. And in New Jersey 
it has been done where there is no statute to authorize it so 
far as we are informed, but it is put upon the broad ground 
of the power of a Court of Equity, to relieve against fraud. 
Carriss v. Carriss, 24 N. J. 517. But it was by a divided 
Court. So that we have to choose whether we will stand by 
our own decision and our own legislation until our own Leg- 
islature shall declare a different policy, or whether we shall 
forsake the old landmarks and go abroad after novelties. 

At the same term when Seroggins v. Scroggins was decided, 
there was another case before the Court, where a man had 
married a woman who had lately had a child which she in- 
duced him to believe was his, but which he founé to bea 
mulatto and of course not his. The Court below had dis. 
missed the case and the Supreme Court sent the case back 
to be tried, and in doing so Judge RvrFrin seems to have 
been somewhat in conflict with what he said in Scroggins v. 
Scroggins. We donot know what became of the case. It 
is Barden v. Barden, 3 Dev. 548. 


Ropman, J. Dissenting. The case is this: The plaintiff 
on the 22d of January, 1874, married the defendant having 
reason to believe from the ‘society in which she moved, and 
actually believing at the time of marriage, that she was @ 
chaste and virtuous woman. Shortly after the marriage he 
discovered that she was pregnant, and immediately there- 
upon ceased to cohabit with her. In some months there- 
after she was delivered of a child. from the date of whose 
birth it appeared that at the time of the marriage, she was 
between two and three months gone with child. The plain- 
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tiff asks to have the marriage declared null on the ground 
of fraud. 

I say that at the time of the marriage’ the plaintiff believ- 
ed the defendant to. be chaste and virtuous, because he 
swears in his complaint that he believed her to be virtuous, 
and chastity is included in that word when applied to a 
woman. It is universally admitted that although marriage 
is a political and social institution, and creates a certain 
status of the parties, yet it is begun by a contract which 
like all other contracts may be avoided fur fraud. It is, 
however, a contract of such an important and peculiar char- 
acter, that many frauds and misrepresentations which would 
avoid other contracts, will not avoid this. There is a diver- 
sity of opinion as to the nature of the fraud which will 
avoid it. Ifeither of the parties be incapable of contracting 
altogether from imbecility of mind, or from duress, or from 
entering into that particular contract by reason of a previ- 
ous existing marriage, or be incurably impotent, it is agreed 
that the marriage may be avoided. It seems also to be 
agreed that mere want of chastity on the part of the woman 
before marriage, although she has concealed the fact from 
her husband, and po false representations of station or for- 
tune, will suffice. \To have the effect of avoiding the mar- 
riage, the false and fraudulent representations must touch 
some matter essential to the contract.) So much seems to be 
agreed on by all the authorities. There are differences of 
opinion as to whether the concealment by the woman of the 
fact that she was then pregnant by another man, is such a 
misrepresentation in essentials as will justify a Court in an- 
nulling the marriage. The suppression of such a fact, which 
must necessarily be known to the woman, must be regarded 
as a misrepresentation, especially where the husband is inno- 
cent of any intercourse with her before the marriage. No 
affirmation of chastity in words is possible under such cir- 
cumstances. If the woman knows that the man courts her 
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in the belief of her purity, to receive his addresses is to affirm 
that she is pure, as positively as the usages of decent society 
permit. 

One object of marriage undoubtedly is the pleasure of as- 
sociation with a female. But the paramount object is the 
procreation of offspring from the bodies of the twain whom 


- marriage makes one flesh for the perpetuation of the species, 


and especially for the continuation of the, blood of the man 
and of his chosen bride, unadulterated by the blood of 
strangers to their union. Politics, which is reason consider- 
ing man as a temporary inhabitant of this earth, and Relig- 
ion, which is reason considering him as an heir of immortal- 
ity, and the Instinct which, because the Creator has implanted 
it in his creature, we call the law of God, all combine to 
consecrate marriage for this purpose. Unless we hold that 
in the contract of marriage, each party does by the strong- 
est implication represent that he is then competent for that 
purpose, and that such representation is in respect to some- 
thing essential to the contract, we degrade the marriage of 
men to the level of the transient loves of beasts. 

It is obvious that if a bride be at the time of marriage 
pregnant by a stranger, she is incompetent, at least for | 
time being, to fulfill her part of the contract in that sense | 
which is its holiest and purest interpretation, as well as that | 


~ in which by the common sense of mankind it is generally | 


understood. She brings into the family an unexpected guest, | 
a child who by presumption of law is the child of her hus- | 
band, although they both know it not to be, and who if the 
marriage subsists must be regarded as such, entitled from 
their presumed fathier to equal care with the after born, and 
to inherit equally with them in his property. 

An eminent writer on this subject (Bishop, Mar. & Div.) 
in criticising the opinion of the Supreme Court of Massa- 
chusetts in Reynolds v. Reynolds, 3 Allen 605, although he 
concurs in the judgment, thinks that the Court gave too 
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much weight to the argument that the illegitimate would 
inherit ; because he thinks the illegitimacy might be proved 
upon a’ contest respecting the inheritance, as well as in ar 
action to annul the marriage. Perhaps that might be so 
where the proof made legitimacy impossible, as where the 
mother and husband were white and the child was a mulatto, 
as in the recent case of Warlick v. White, 76 N.C. 175. But 
in such a case a strong presumption would be made in favor 
of the legitimacy of the child which in general it would be 
impossible to overcome. Besides, the evil of disputed in- 
heritance is almost as great as that of a false one. I cannot 
but think that such a fraud goes to the essence of the con- 
tract and that on every principle of justice and good morals 
and public policy, it should be declared null. The parties 
should not be forced into a life long co-habitation, begun in | 
fraud on one side and mistake on the other, where the mu- | 
tual love and respect, which heighten good and alleviate bad 
fortune among parties to more fortunate unions, do not exist, 
and from which nothing but life long strife and misery can | 
result. I am assured of the correctness of this opinion when 
I find it sustained by such eminently able and respectable 
Courts as those of Massachusetts, in Reynolds v. Reynolds, 3 
Allen, 605 ; of California in Baker v. Baker, 13 Cal. 87-102; 
and of New Jersey in Carriss v. Carriss, 24 N. J. Eq. 516; 
and of several other States, whose decisions were cited to us 
by Mr. Bailey. 

In Virginia and Maryland, cases of antenuptial incontin- 
ence are provided for by statute, and it is declared a ground 
for annulling the marriage. But the judgment of this Court 
in this case, especially as interpreted by the only authority 
on which it relies (Scroggins v. Scroggins, 3 Dev. 585,) has a 
sweep wider than it might be seen to have at the first glance. 

. It does not appear in this case what was the color of the 
child which begotten before marriage made its unwelcome 
appearance in the house of the plaintiff. I assume as I am 

















JUNE TERM, 1877. 





Lona v. Lone. 





informed is the fact, that it is white. Certainly this will 
mitigate the fault of the woman, and it is probable as is 
usual in such cases that she was more sinned against than 
sinning, and in fact was guilty in nothing but in deceiving 
the man whom she married. But the opinion of the Court 
does not rest in any part upon the color of the child. Its 
reasoning covers just as well a case where the child was 
black. Such a difference would be too trivial to furnish a 
distinction between two cases coming in other respects with- 
in the doctrine of the decision. And in the case upon which 
it rests, and which so far as I know is the only case to that 
effect ever decided, the child with which the woman was 
pregnant at the marriage was black. It will not be unfair 
therefore to assume for the purpose merely of diseussing the 
principle of the present case (although the fact I believe is 
otherwise) that the child was black. The case of Scroggins 
decided in December, 1831, was this: The plaintiff (presum- 
ably a white man) married the defendant (presumably a 
white woman) on the 18th of December, 1828. On the Ist 
of May, 1829, (about four and a half months after the mar- 
riage) she was delivered of a mulatto child. He prayed for 
a divorce and the Court refused it. 

As I propose to discuss freely the opinion in this case, I 
take occasion to say in advance that it was decided ina 
notably brilliant period of our judicial history. The bench 
of this Court was then filled by Rurrrx, Henperson and 
DanizEL, each of whom was gifted with an intellect of un- 
usual native vigor, which had been liberalized and expanded 
by a study of history and philosophy toa degree not very 
common among the profession even in this day of the diffu- 
sion of knowledge, and each of whom had the habit of inde- 
pendent thought, as is shown by the numerous separate and 
dissenting opinions found in that and the succeeding volume 
of our Reports. Notwithstanding this they were not above 
error, and judging at this day with the advantage of lights 
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which they did not have, I think with all respect for them 
and for those who follow them at this day, that they did 
greatly err in that decision. The question was then entirely 
novel. The Judges complain that itis. It had never before 
been discussed in a philosophical, or legal, or in any but an 
ecclesiastical light. The able discussions in the cases in the 
other States which I have cited, are all of a later date. The 
learned counsel for the defendant contended that the ques- 
tion was governed by the ecclesiastical law. A few lines 
early in the opinion of Rurrin, J., give the key-note of the 
decision ; -“There is no member of the Court who is not 
strongly impressed with the conviction that divorces ought 
in no cases be allowed, but in that already mentioned (im- 
potence) and near consanguinity.” The decision is, therefore, 
upon the ecclesiastical and not upon the common law. It 
could not indeed escape the clear mind of RurFin, that the 
principles of the common law were competent without aid 
from any-ecclesiastical canons to solve every question arising 
out of fraud in the making of a contract. But he failed to 
grasp boldly the conception which afterwards produced such 
admirable fruit in the minds of the Judges of Massachusetts 
and. elsewhere He says; “The petitioner puts the case on 
the ground of fraud. * * * But the fraud here consists 
in the other party not having the qualities and character he 
supposed her to have. It would be dangerous to lay down 
a rule of that sort,” &. He failed to see that there was a 
broad distinction between fraud and misrepresentation in 
matters which the law considers not of the essence of the 
contract, such as temper, fortune, &c., and those which are. 

Upon what ground of reason does the right to a divorce 
for impotence stand, except that the false representation re- 
specting it which is implied by entering into the contract of 
marriage, is a fraud which goes to the essence of the con- 
tract? The defect in the case before him came within the 
same principle, but he allowed impotence to be a good 
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ground because the ecclsiastics had said so; but not the de- 
fect jn question, because they ‘had never had occasion to say 
so, and of course had not said so. I have I hope sufficiently 
indicated the error in the opinion to make it plain to any 
one. Evidently the learned Judge had no confidence in the 
conclusions which he drew from his slight attempt to apply 
the common law to the case; for immediately afterwards, 
he assumes without any other ground than that the peti- 
tioner had not expressly denied any intercourse with the de- 
fendant before their marriage, which was nowhere charged 
against him that such intercouse had existed, and makes an 
argument adverse to the petitioner om that assumption. 
That argument would have been entirely unnecessary if 
the previous one had been thought to be sufficient. That 
ground for refusing the divorce does not apply to this case, 
because here a previous illicit intercourse is denied. 
Whatever weight the epinion in Scroggins’ case might 
have had by itself, is at least greatly impaired by the decis- 
ion in Barden v. Barden, immediately following in the vol- 
ume, but probably decided some weeks at least after the 
case of Scroggins. That case was this: The plaintiff mar- 
ried the defendant, knowing that she had had a child then 
living, which however he believed to be his. After a while 
he discovered that the child wes a mulatto, and thereupon 
he separated from the defendant and applied for a divorce. 
The decision was that if the plaintiff was induced by the 
representations of the defendant to think that the child was 
white and was his, he was entitled toa divorce. Rurrin J. 
again delivers the opinion, and he says it is the opinion of 
his brethren in-which he does not refuse to acquiesce. I 
infer from this that the other Judges had merely acquiesced 
in his opinion in Scroggins’ case. He says further that the 
decision is a concession to the “virtuous prejudices ” of the 
people, from which I infer that the Court had heard that 
the common sense of the people rejected the former opinion, 
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and like sensible men they admitted the supremacy of com- 
mon sense and abandoned the opinion. 

( It is said that hard cases are apt to make bad law.) If by 
a hard case one is meant in which the application of some 
technical rule of law, or an adherence to some obsolete prece- 
dent produces a decision manifestly opposed to justice and 
common sense, I think it may more properly be said that it 
is the bad law which makes the hard case. The positive 
language of a statute may perhaps sometime compel a Judge 
to decide contrary to justice. (But it is impossible that the 
common law, whose foundation is reason, can in any case be 
opposed to justice, good morals, or public policy.) Can a 
harder case than that of Scrogyins (leaving out his supposed 
antenuptial incontinency) be conceived of? It cannot be 
heightened by any effort of the imagination. A mulatto 
has a right to sit at his board and innocently claims his 
paternal caresses. If, unfortunately, he has children born to 
him, they are not pure of his race. ( The blood of the wo- 
man, as physiologists tell us, has been tainted by mingling 
with that of her first child, and she is incapable of bearing 
children that will not show some mixture of African blood 
in appearance or character,) It is well known that a mare 
which has once borne a mule, is incapable ever after of bear- 
ing a pure blooded horse. The man has lost the common right 
lawfully to continue his pure race. The same law, which as 
interpreted by the Courts compels co-habitation with the 
woman and association around his hearth by himself and 
his children with her mulatto child, says, that the mulatto 
and his white brothers shall not attend the same school, 


(And a law not written, but which no canon of an ecelesiasti- 


eal council, nor any Civil Rights’ Act of Congress, nor any 
decision of a Court can control, says, they shall not associate 


in the same social circle. 
(1 cannot conceive how any one can think that such a fraud 
does not touch the essentials of the marriage contract. I 
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eannot believe that the common law, whose boast it is to 
furnish a remedy for every wrong, has no remedy fora 
wrong such as this) 

I think the marriage should be declared null. = 


Per Curiam. Judgment affirmed. 


Py fev omer steer th rte Hane Rendition 








ADRIAN & VOLLERS v. R. T. SCANLIN. 
Arrest and Bail--Imprisonment of Principal--Exoneration of Bail. 


Bail, in & civil action, is not exonerated by the fact that the principal is 
imprisoved for a crime, when the term of imprisonment has expired 
before judgment against the bail. 


Arrest and Bart tried at Spring Term, 1877, of Cumper- 
LAND Superior Court, before McKoy, J. 

Proceedings in Arrest and Bail were instituted by the 
plaintiffs against one John D. Jackson, who was arrested, 
and subsequently—on the 16th of April, 1870,—discharged 
from arrest upon an undertaking signed by the defendant in 
this action. On the 10th of February, 1871, and before final 
judgment was had against this defendant upon said under- 
taking, Jackson was convicted of larceny in Harnett Superior 
Court, and sentenced to imprisonment in the County jail for 
one year. On the 20th of November, 1871, judgment was 
rendered in Cumberland in the action by Adrian & Vollers 
against Jackson for $348.87. On the 13th of February, 1872, 
execution issued against the property of the defendant, and 
the return thereon was “nothing to be found.” On the 29th 
of October, 1872, execution issued against the person of the 
defendant and returned “not to be found,” nor has Jackson 
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rendered himself amenable thereto. On the 25th of April, 
1878, this action was brought against the defendant Scanlin, 
the obligor in the undertaking. 

Upon the trial, the defendant requested the Court to in- 
struct the jury that the plaintiffs could not recover, because 
the bail had been exonerated by the arrest and imprison- 
ment of the principal (Jackson) before final judgment against 
the bail. His Honor declined to give the instruction and 
the defendant excepted. The jury rendered a verdict for 
plaintiffs. Judgment. Appeal by defendant. 


Mr. John W. Hinsdale, for plaintifts. 
Messrs. McRae § Broadfoot and Guthrie & Carr, for de- 
fendant. 


Reape, J. The question is, whether bail in a civil action 
is exonerated by the fact that the principal is indicted, con- 
victed and imprisoned for a crime subsequent to the date of 
the bail’s undertaking, without regard to the fact that the 
term of imprisonment had expired before judgment in the 
civil action a the bail. 

Formerly when the Sheriff returned upon a sci. fa. ina 
civil case, that the principal was in prison by virtue of any 
process, civil or criminal, and the principal was then actually 
in prison, this should, if then pleaded by the bail, be deemed 
a Surrender of the principal and a discharge of the bail. Rev. 
Code, ch. 11,§ 7. Our present statute is substantially the 
same and must have the same construction. It provides that 
“the bail may be exonerated either by the death of the de- 
fendant, or his ‘imprisonment in a State prison, or by his 
legal discharge from his obligation to render himself amen- 
able to the process, or by his surrender to the Sheriff of the 
County where he was arrested in execution thereof, at any 
time before final judgment against the bail.” C. G. P. 
§ 161. 
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The defendant insists that the imprisonment of the princi- 
pal had precisely the same effect as his death would have 
had. We do not think so. The statute does not mean that 
the bail shall be exonerated merely because the principal 
shall have been put in the prison, but if he shall be in prison 
at the time when the bail may be called to surrender him. 

No error. 


Per CURIAM. Judgment aftirmed. 








BOND E. SEDBERRY, Receiver of James Harris, v. ALEXANDER 
R. CARVER. 


Arrest and Bail--Imprisonment of Defendant--Exoneration of Bail-- 
State Prison. 


1. Where the imprisonment of a defendant under C. C. P. § 161 expired 
before judgment was obtained, either against the principal in the origi- 
nal action or against the bail upon his undertaking ; Held, that such 
imprisonment does not exonerate the bail. 

2. The term ‘‘State Prison,’’ as used in the statute, applies to either the 
Penitentiary or the County Jail. 

(Granberry v. Pool 3 Dev. 155; Adrian § Vollers v. Scanlin, ante, 317, 
cited and approved.) 


Arrest and Batt, tried,at Spring Term, 1877, of CumBEr- 
LAND Superior Court, before McKoy, J. 

The case is fully stated by Mr. Justice Bynum, in deliver- 
ing the opinion of this Court. Judgment for plaintiff. 
Appeal by defendant. 


Messrs. J. W. Hinsdaleand C. W. Broadfoot, for plaintiff, 
submitted; C. C. P. § 161 is to be construed strictly. A 
County jail is not a State prison, Const. Art. XI § § 3, 6; 
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‘C. C. P. § 161. That section is in these words; “The bail 





IN THE SUPREME COURT. 





SEDBERRY 0. CARVER. 









Bat. Rev. ch. 85 § § 1, 42, 45. The imprisonment will not 
avail bail because the term had expired before the execution 
against the person was issued. A temporary imprisonment 
is no defence, Granberry v. Pool, 3 Dev. 155; 6 Cowen 599; 
8 Mass. 169 ; Thompson on Prov. Rem. 112. The bail ought 
to have surrendered his principal, 2 John 482; 2 Wend. 263; 
16 Mass, 218. 


Messrs. J. C. McRae and B. Fuller, for defendant. 




















Bynum, J. James Harris instituted a civil action in Cum- 
berland County against John D. Jackson and procured an 
order of arrest against him. Onthe 23d of March, 1870, the 
defendant Carver became the bail of Jackson by executing 
the undertaking on, bail as required by C. C. P.§ 157. On 
the 10th of February, 1871, the said Jackson was by the 
Superior Court of Harnett County on a criminal prosecution 
tried and sentenced to imprisonment for one year, and was 
in execution of the sentence at that time committed to the 
County jail of that County. At the Spring Term, 1872, 
final judgment in the civil action was rendered against Jack- 
son by the Superior Court of Cumberland, execution was 
issued against the property of the defendant and was duly 
returned, “nothing to be found.” 

On the 5th of April, 1873, execution was issued against 
the body of the defendant Jackson, and returned endorsed 
“not to be found.” On the 30th of October, 1873, this action 
against the defendant (as the bail of Jackson) was com. 
menced, and it was tried at the Spring Term, 1877. Jackson 
has neither surrendered himself or been surrendered by his 
bail in discharge of the bail. It is contended by the de- 
fendant that he was exonerated as bail by the imprisonment 
of Jackson in a State prison by virtue of the provisions of 
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may be exonerated either by the death of the defendant, or 
his imprisonment in a State prison, or by his legal discharge 
from the obligations to render himself amenable to the pro- 
cess, or by his surrender to the Sheriff of the County where 
he was arrested in execution thereof, at any time before final 
judgment against the bail.” By C. C. P. § 159, for the pur- 
pose of surrendering the defendant, the bail is empowered 
at any time before he is finally charged, to arrest him or em- 
power any other suitable person to arrest the defendant any- 
where. 

It will be observed that the time of Jackson’s imprison- 
ment expired before judgment was obtained against him in 
the action, and two years before the execution was issued 
against his person, and a still longer time before this action 
against the bail was instituted. The escape of the defend- 
ant from prison within a month after his committal is not 
material ; but the evidence of the bail himself, if we consider 
it, establishes the fact that he saw Jackson at large a month 
after he was committed to prison, when he had the legal 
right to arrest and surrender him, and that he. made no 
effort to do so. 

The case turns upon the construction of C. C. P. § 161, as 
applied to the facts of this case. 

There is no substantial reason for making a distinction 
between County jails and the Penitentiary, where the term 
of imprisonment may be the same in both sorts of prisons. 
The term “State prison,” as used in the statute, may equally 
apply, and was probably intended to apply, to either the 
Penitentiary or the County jail. 

At the time final judgment was had against the defendant 
Jackson, when he should have surrendered himself in dis- 
charge of his bail, he was out of prison and at large; when 
execution was issued against his person, he was at large; 
and when this action commenced to charge the bail, he was 
still at large, and so far as appears he is at large yet, and in 
21 
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the State. The imprisonment of the principal which will 
exonerate the bail is not such a one as had expired before 
judgment had been rendered against him. The condition of 
the bail bond in our case is, “that if the defendant is dis- 
charged from arrest, he shall at all times render himself 
amenable to the process of the Court during the pendency 
‘of this action, and to such as may be issued to enforce the 
judgment therein.” What constitutes a breach of this un- 
dertaking ?—Certainly there is no breach until the plaintiff 
first seeks the body of the defendant for the satisfuction of 
his judgment. When execution was issued against the ‘per- 
son of Jackson, it was, and not before, the duty of the 
defendant to surrender himself; or of the bail, to surrender 
him to this demand by legal process. When that execution 
issued, Jackson was out of prison and at large, and in 
legal contemplation was in the custody of his bail. The 
failure to surrender him then, was a breach of the underta- 
king of the bail. This breach was a continuous one until 
the bail bad been charged by a final judgment against him 
on the undertaking. From the issuing of the execution 
against the body until final judgment against the bail, there 
was a continuous demand for the body of the principal, and 
an increasing duty upon the bail at any and all times during 
that period, to surrender his principal in his own discharge. 

The reason why the imprisonment of the principal under 
judicial sentence discharges the bail, is, that it renders a 
surrender impossible; and being the act of the law, it 
excuses the failure. The bail will be discharged only where 
the performance of the condition is made impossible by the 
act of God, the act of the obligee, or the act of the law: 
Where the principal dies before the day of performance, is 
a case of the first class; Where the Court before which 
the principal is bound to appear] is abolished without quali- 
fication, or where the bail is released by the plaintiff, are 
cases of the second class; Where the§ principal is confined 
























































JUNE TERM, 1877. 





SEDBERRY ®. CARVER. 








in prison by judicial sentence during the period when his 
surrender is demandable, belongs to the third class. Taylor 
v. Taylor, 16 Wall. 366; People v. Bartlett, 3 Hill 571; Co. 
Litt 205; Bacon’s Abr. Title, Conditions. No act of the 
law in our case rendered the surrender of the principal im- 
possible, for he was not in prison, and the failure to surren- 
der him was, in the view of the law, the result of the neg- 
ligence or connivance of the surety. 

In The Pnenix Fire Ins. Co. v. Mowatt, 6 Cowen, 599,. the 
defendant having put in specia] bail was afterwards convict- 
ed of a conspiracy and sentenced to the Penitentiary for two 
years. It was moved that an exoneretur be entered on the 
bail piece. But the Court denied the motion, saying; “We 
have not relieved special bail in this way by reason of the 
principal being in prison, unless for life or for a long term of 
years in another State. A temporary imprisonment for any 
cause might as well be urged as the ground now taken. 
Bail take the risk of such an event. Time, perhaps, may 
be given to surrender where he is pressed with a suit, but 
to grant an exoneretur at once for every imprisonment would 
render the security worthless.” 18 John, 35. A similar 
view of the law has been taken by this Court in the case of 
Granberry v. Pool, 3 Dev. 155. 

So that, from authority, the mischiefs in view, and the 
reason of the thing, we may safely conclude; (1) that the 
statute C. C. P. § 161, has no application to imprisonment of 
any duration whatever under civil precess, for as was said 
in Granberry v. Pool, the bail may pay the debt and surren- 
der his principal ; (2) it has no application where the term 
of imprisonment under criminal process has expired before 
final judgment against the bail, for in such case the princi- 
pal can be delivered ; and (3) it would seem, that no temporary 
imprisonment within the State will exonerate the bail, for in 
such case the Court may, upon the motion of the plaintiff or 
bail, order the principal to be retained a prisoner until the 
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debt is paid ;:and the service of the order on the jailor shall 
authorize him to detain the debtor ; and this shall be deem- 
ed a surrender of the principal in discharge of the bail. 

To hold that any term of imprisonment merely temporary 
shall discharge the bail, would be to encourage fraud and 
collusion between the bail and his principal, as well as the 
commission of crime. Imprisonment for life within the State 
jurisdiction would, we presume, be within the statute and 
exonerate the bail; because there, there could be no surren- 
der, or act equivalent thereto, as in case of an imprisonment 
for years or a less time. So an imprisonment without the 
jurisdiction of our Courts—as in a foreign State, by a judi- 
cial sentence of the Courts of that State, fora term less than 
for life, but existing at the time the bail is sought to be 
charged, and up to final judgment against him—would also 
fall within the provisions of the statute. By such impris- 
onment without the State, the bail would lose the power to 
surrender, or to have the prisoner charged after the expira- 
tion of his sentence, as he might do in this State. 

J3ut it is unnecessary to decide, and we do not decide, any 
question except that presented by our case, and that is, 
whether the statute, C. C. P. § 161, applies te the exonera- 
tion of bail when the term of imprisonment has expired 
before judgment has been obtained, either against the prin- 
cipal in the original cause of action, or against the bail upon 
his undertaking. Such an imprisonment will not exonerate 
the bail. See Adrian § Vollers v. Scanlin, ante, 317. 

No error. 


Per Curiam. Judgment affirmed. 
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H. T. BAHNSEN v. F. A. CHESEBRO. 


Arrest and Bail--Sufficiency of Affidavit-- Practice. 


In an action for arrest and bail, the plaintiff alleged in substance that the 
defendant had sold him a certain patent right, representing the same to 
be genuine and no infringement upon any prior patent, which repre- 
sentations were false and intended to deceive plaintiff; that he had been 
damaged the amount of the purchase money paid to defendant ; and 
that defendant was a non-resident ; Held, that the order of arrest was 
properly issued. 


Motion te vacate an Order of Arrest heard at Chambers 
on the 3d ef April, 1877, before Kerr J. 

The plaintiff instituted an action against the defendant in 
the Superior Court of ForsytHe County, demanding pay- 
ment of $1,100, and at the same time filed the following afli- 
davit in support of an allegation in his complaint: “That 
in April or May, 1876, the defendant sold to plaintiff a cer- 
tain patent known as ‘Donaldson’s Inhaler,’ for which this 
affiant paid from time to time the sum of about $1,100 ; that 
this affiant made the purchase upon the representations of 
defendant that the said patent was genuine and no infringe- 
ment on any patent heretofore obtained, which representa- 
tion caused the plaintiff to make the purchase; that said 
representations were false, and as this affiant is informed and 
believes, were knowingly false at the time they were made, 
and intended te defraud plaintiff and induce him to buy ; 
that by reason of said patent being an infringement on a 
patent previously granted, it was worthless to the plaintiff, 
he not being allowed to deal in the same without subjecting 
himself to an action for damages by the prior patentee ; that 
by reason of said false and fraudulent representations, the 
plaintiff has been damaged to the amount of $1,100; and 
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that the defendant is not a resident of this State, but claims 
to be a citizen of Baltimore.” 

Upon this affidavit the Clerk of the Superior Court of 
Forsythe County ordered the arrest of the defendant, who 
insisted at the hearing of this motion ; (1) that the contro- 
versy was one arising under the Patent Laws of the United 
States, and as such the State Courts had no jurisdiction ; (2) 
that he was acting as agent of his father and sold said “In- 
halér” as an improved instrument and not as an original in- 
vention, and that plaintiff bought with a knowledge of this 
fact; and (3) that no fraud was practiced on plaintiff and 
that there was no evidence of an infringement on any other 
patent. His Honor after argument refused the motion and 
the defendant appealed. 


Messrs. Watson ¢ Glenn, for plaintiff. 
Messrs. J. C. Buxton, J. M. Clement and J. M. McCorkle, for 
defendant. 


Pearson, C. J. Upon reading the affidavits filed in the 
complaint, we are satisfied that there was probable cause to 
support the allegation that the contract was obtained by 
means of false and fraudulent representations. We concur 
with His Honor in the conclusion that the motion to vacate 
the order of arrest ought not to be granted. 

No error. 


Perr Curiam. Judgment affirmed. 
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ELLEN E. MOORE v. JOHN C. MULLEN. 
Arrest and Bail--Action for Breach of Promise to Marry--Fraud. 


1. The provisions of the Code of Civil Procedure (§ 149, (2)) authorizing 
the arrest of the defendant ‘‘in an action on a promise to marry”’ vio- 
late the Constitution (Art. I, § 16,) and are void. 


2. The breach of a promise to marry is not ‘‘a case of fraud.” 


{McNeely & Walton v. Haynes & Co., 76 N. C. 122, cited, distinguished 
and approved.) 


Civiz Action to recover Damages for Breach of Promise 
to Marry, tried at Spring Term, 1877, of Hatirax Superior 
Court, before Buxton, J. 

At the time this action was instituted, and upon the affi- 
davit and undertaking of the plaintiff, the defendant, was 
arrested and held to bail under the provisions of Bat. Rev. 
ch. 17, § 149, (2). On the 23rd of October, 1876, the bail 
surrendered the defendant to the Sheriff and applied for 
their exonertion which was granted ; and thereupon the de- 
fendant filed his petition before the Clerk of said Court, ask- 
ing that he be discharged under the Insolvent Debtors’ Act. 
Bat. Rev. ch. 60 §10. The Clerk granted the petition of 
the defendant, and the plaintiff appealed to the Judge of the 
Superior Court, who affirmed the decision of the Clerk. 
From this ruling the plaintiff appealed. 


Messrs. Thos. N. Hill and R. B. Peebles, for plaintiff... 
Messrs. Mullen ¢ Moore and Walter Clark, for defendant. 


Pearson, C. J. “There shall be no imprisonment for 
debt, except in cases of fraud.” Const. Art. I § 16. 

“The defendant may be arrested as hereafter prescribed 
in the following cases,” among others, “in an action on @ 
promise to marry.” C.C. P. Title LX, ch. 1, § 149, (2). 
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We are of opinion that this enactment violates the Consti- 
tution and is void. It seems to us that a breach of a prom- 
ise to marry is no more a “case of fraud” than a breach of 
any other promise; for instance, than a breach of a promise 
to build a house, or to lease land, or to employ one as a school 
teacher, and the like. So the Constitution cannot be made 
to include a breach of a promise to marry without extending 
it to a breach of any contract whatever, and it is clear that 
the words “except in cases of fraud ” are evidently used in a 
very restricted sense, such as fraud in procuring a contract 
to be made, or fraud in attempting to evade performance— 
as by concealing property, or by attempting to run it out of 
the State, or by making a fraudulent disposition of it. How 
far some of the other enactments under the subsections of 
section 149, may not be liable to the same objection, we are 
not called upon to say. In McNeely ¢ Walton v. Haynes ¢ 
Co., 76 N. C. 122, Mr. Justice Bynum in using the words 
“in a civil action the defendant cannot be arrested unless he 
has been guilty of a fraud in contracting the debt, C.C. P. § 
149, (4)” restricts his meaning to the case then in hand by 
italicizing the word, “he ;” otherwise it might be negatively 
an authority for excluding the other subséctions. But we 
know the purpose was to confine it to the case before the 
Court, as we do in this case, so as to let the other subsections 
stand on their own construction, except so far as these two 
cases may furnish analogies. 

In consultation on the case of McNeely ¢ Walton v. Haynes 
§ Co., supra, although it was not cited, we considered the 
ease of —— (New Jersey) in which it is held, that under 
the Constitution of New Jersey, (which has the same provis- 
ion as ours, and the like statute including a promise to 
marry,) the statute was in confermity to the Constitution, 
But in that case the whole stress is put on the fact that the 
defendant had by means of the promise to marry seduced 
the plaintiff, and was attempting to abandon her by fleeing 
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from the State. In our case there are no such additional 
circumstances; the complaint sets out a promise to marry ; 
the answer attempts to excuse the defendant by the allega- 
tion that after the engagement, on second thought, he was 
satisfied he was not in a condition to take upon himself the 
duty of supporting a family. Ours therefore is a case of the 
breach of a promise to marry and nothing more. Whether 
in a case attended by seduction and an attempt to flee the 
State, we would feel at liberty te follow the New Jersey 
case, is a matter about which we express no opinion, except 
to say, such base conduct was well calculated to excite sym- 
pathy and induce the Judges to bring the case within the 
meaning of the Constitution, if they were able to convince 
themselves that such was the true construction, for all would 
feel that such ought to be, if it is not the law. 

It is unnecessary to put a construction on Bat. Rev. ch. 60, 
§ 10, that relates to the discharge of duties under the Insol- 
vent Acts. We hold that the defendant was not liable to 
arrest in the first instance and the order was improvidently 
granted. 


Per CurRIAM. Judgment affirmed. 
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JAMES M. TUCKER v. J. H. DAVIS. 
Order of Arrest--Damages--Judge’s Charge. 


1. Malice alone will not support an action for the abuse of legal process 
of arrest. There must also be a want of probable cause in suing it 
out. 


2. Where in an action for damages against a defendant for suing out an 
order of arrest maliciously the Court charged the jury that they might 
award vindictive damages ; He/d, to be error. 


3. An order of arrest granted by a Court having jurisdiction is not void. 
It may be erroneous if issued upon an insufficient affidavit. 


Crvit Action for Damages tried at Spring Term, 1877, of 
Monteomery Superior Court, before McKoy, J. 

The case is sufficiently stated by Mr. Justice RopMAN in 
delivering the opinion of this Court. 

Under the instruction of His Honor in the Court below, 
the jury rendered a verdict for plaintiff. Judgment. Ap- 
peal by defendant. 


Messrs. John W. Hinsdale and 8S. J. Pemberton, for plaintiff. 
Mr. Neill McKay, for defendant. 


RopmaN, J. The complaint is that the defendant wrong- 
fully sued out an order for the arrest of the plaintiff who 
was arrested upon it. 

There is no controversy as to the facts. On the 18th of 
November, 1874. the present defendant, Davis, issued a sum- 
mons against Tucker, returnable to the Superior Court of 
Montgomery. On the Ist of February, 1875, (which was be- 
fore the return day, and before any complaint was filed) 
Davis made an affidavit before the Clerk of the Superior 
Court, stating : 

1. That a sufficient cause of action exists in his favor 
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against the defendant, Tucker, the grounds of which are 
these ;—that sometime in the month of September last, the 
said Tucker came to my house and said to me, “ You area 
damned thief.” “You are a damned liar.” “You are too 
damned mean or you would have been in hell long ago.” 

2. That plaintiff had issued a summons, &c. Upon this 
the Clerk issued an order for the arrest of Tucker, and under 
it he was arrested. 

Afterwards Davis filed a complaint in his action against 
Tucker, properly stating a cause of action for words spoken, 
and Davis afterwards recovered judgment in his said action. 

Upon this state of facts, the Judge charged the jury in 
substance ,—that the affidavit was insufficient to warrant the 
order of arrest, because it did not allege a sufficient caise of 
action, the words set forth not being actionable per se ; that 
the plaintiff was entitled to recover nominal damages, and if 
the jury were satisfied from the evidence that the defendant 
sued out the order of arrest for the purpose of extorting 
money from the plaintiff, he was entitled to recover vindic- 
tive damages. The jury found a verdict for plaintiff assess- 
ing his damages at $150. There was judgment accordingly, 
and defendant appealed. 

1. The latter part of the Judge’s charge, in which he says 
that if the jury were satisfied from the evidence that the 
defendant sued out the order of arrest for the purpose of ex- 
torting money they might give vindictive damages, we con- 
sider erroneous. We understand the Judge as saying that 
if the defendant sued out the warrant maliciously, and did 
not state in his affidavit a lawful ground for the arrest, or a 
sufficient cause of action, the plaintiff was entitled to vindic- 
tive damages, notwithstanding the defendant in fact had a 
lawful ground for the arrest, and a sufficient cause of action 
against the plaintiff. 

This instruction is objectionable in several respects. It 
submits to the jury the question whether the defendant acted 
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maliciously, when there is no allegation to that effect in the 
complaint, and no evidence that he did. And it says that 
malice alone would entitle the plaintiff to vindictive dam- 
ages, notwithstanding the defendant had a legal right to 
arrest the plaintiff, as it appeared by the judgment in the 
case that he had. Malice alone will not support an action 
for the abuse of legal process of arrest. There must also be 
a want of probable cause for suing it out. This is elementary 
doctrine. 

2. We think the first part of the Judge’s charge is also 
erroneous. 

A plaintiff conceiving that he has a right. to an order of 
arrest, applies to the Clerk or to the Judge for it upon an 
affidavit. The officer applied to, is the Judge in whose juris- 
diction it is to decide whether the affidavit is sufficient, and 
whether to issue it or not. If he decides erroneously, and 
issues it upon an affidavit not in law sufficient, the order 
being within his jurisdiction is not void ; it may be vacated, 
but while it remains in force, it protects all persons who bona 
Jide act under it. The complaint is that the defendant 
“wrongfully” procured an order of arrest. That can only 
mean that he illegally procured the order. But the order 
although it may have been erroneous, (as to which we say 
nothing) was certainly legal as having been issued by a Judge 
having jurisdiction to issue it, and it does not appear ever to 
have been vacated. These doctrines are also elementary. 


Per CurtaM. Judgment reversed and action dismissed. 
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RICHARD C. WINDLEY v. THOMAS D,. BRADWAY and SARAH 
A. PETITT. 


Attachment-- A ffidavit--Sufficiency of. 


An affidavit upon which a warrant of attachment is based must be in 
writing, and must show that the defendant is ‘‘a non-resident and has 
property in this State.” 


(Spiers v. Halstead, Haines §& Co.,71 N. C. 209, cited and approved.) 


MorTron to vacate an Order of Attachment, heard at Cham- 
bers on the 21st of December, 1876, before Moore, J. 

The only point decided in this Court is, as to the sufficien- 
ey of the affidavit upon which the proceeding was based. 

The motion was disallowed by the Court below, and the 
defendants appealed. 


Messrs. Geo. H. Brown, Jr., and John A. Moore, for plain- 
tiff. 
Messrs. Busbee ¢ Bushee, for defendants. 


Reape, J. Spiers v. Halstead, Haines ¢ Co.,71 N. C. 209, is 
decisive of this case. To support an attachment against the 
property of the defendant it should appear by affidavit, not 
only that the defendant is not a resident of this State, but 
that he has property within the State, C, C. P. § 83. 

In this case the affidavit states only the non-residence of 
the defendants, and does not state that they have property 
within the State. 

It is true that the order of publication and the warrant of 
attachment both recite that the affidavit does aver that the 
defendants have property in the State ; but then there is the 
affidavit to speak for itself, and it is for the Court to see 
that it avers no such thing. 
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Again, the plaintiff says that there might have been an 
unwritten aftidavit which warranted the aforesaid recitals. 
If that were so, still, an unwritten affidavit would not sup- 
port the attachment ; or rather it is more proper to say, that 
there is no such thing as an unwritten affidavit. An affida- 
vit is a “sworn statement in writing.” Bouvier and Web- 
ster’s Dictionaries. Therefore the affidavit in the record is 
our guide, and that is insufficient. 

There is error. The motion to vacate the attachment 
ought to have been allowed, and it is allowed. 


Per Curiam. Judgment reversed. 








LARKIN RAY v. JOHN HORTON. 


Claim and Delivery--Action against Sheriff--Collection of Taxes. 


1. A Sheriff is liable in an action for claim and delivery for property seized 
by him for taxes after the expiration of the time limited by law for their 
collection. 

2. Where the defendant was authorized (ch. 45, Laws 1874-"5,) to collect 
taxes in arrear for certain years ‘with all the powers which belonged 
to him as Sheriff,’ having been .theretofore (ch. 150, Laws 1873-°4,) 
allowed until July ist, 1874, to make his final settlement with the 
County Treasurer; Held, that he accepted the indulgence under such 
rules and regulations as were prescribed by law for the regular collec- 
tion of taxes and was entitled under Laws 1873-’4, ch. 133, § 44, to only 
one year from the date prescribed for settlement to finish his collec- 
tions. 


Ciarm and Deivery tried at Fall Term, 1876, of Watauea 
Superior Court, before Buzton, J. 
The plaintiff instituted this action for the delivery of a 
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yoke of oxen which had been seized by the defendant, as. 
Sheriff of said County, to satisfy an execution for taxes: 
alleged to be due by the plaintiff. The defendant proceeded 
under an Act of Assembly authorizing him to collect taxes. 
in arrear, and upon the case agreed, His Honor gave judg- 
ment in favor of the defendant and the plaintiff appealed. 


Messrs. Hill ¢ Neal and R. F. Armfield, for plaintiff. 
No counsel for defendant. 


Farrciotu, J. From the case agreed it appears that the 
defendant was Sheriff of Watauga County for the years of 
1870, 1, 2,3, and failed to collect all the taxes for those 
years. 

By an Act of 1874-75, ch. 45, ratified December the 19th, 
1874, he was authorized and allowed to collect all taxes in 
arrears and still due for those years with all the powers 
which belonged to him as Sheriff for said years. In this Act 
there is no limitation as to time. By an Act ratified on the 
same day (ch. 47) all Sheriffs, Collectors, &c., are authorized 
to collect arrears of taxes for the years 1872, 3, 4, under such 
rules as are now (then) prescribed by law for the regular col- 
lection of taxes with a limitation (§ 4) on this power to the 
31st day of December, 1875. 

By the Machinery Act of 1873-’74, ch. 133, § 35, Sheriffs 
and other accounting officers are required to settle and pay 
their public tax account on or before the first Monday in 
December in each year; and by § 44, they shall have one 
year, and no lenger, from the day prescribed for settlement 
and payment to finish the collection of all taxes ; and simi- 
lar provisions are in the Machinery Act of 1874-’75, ch. 184. 

By an Act (1873-’74, ch. 150) the defendant was allowed 
until the 1st day of July, 1874, to make his final settlement 
with the County Treasurer, 

On the 29th day of July, 1876; the defendant seized the 
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plaintiff's property for said taxes under said Act of 1874-75, 
ch. 45, and the plaintiff insists that defendant’s authority to 
do so had ceased, but the defendant says he is not limited in 
time by the Act first above mentioned. 

We have cited these several Acts to show that the Legis- 
lature intends a certain day in all instances for settlement of 
taxes by Sheriffs and Tax Collectors, and a certain time 
within which they may be eollected from the citizens, and 
we think any other course in these two respects would be 
very bad policy. 

The defendant by neglecting to collect the taxes at the 
time they were due, lost his right to do so, although he was 
bound to make his settlement, and by said Act his right is 
restored as a favor, and it does not look well for him to claim 
more privilege now than he had before he was guilty of neg- 
ligence. It is true the plaintiff should pay his taxes, but 
we think it would be dangerous for the Legislature to ex- 
tend this privilege indefinitely to Tax Collectors. 

When the defendant accepted the indulgence in the Act of 
1874-75, ch. 45, “with all the powers which belonged to him as 
Sheriff,” we think he accepted it, “under such rules and reg- 
ulations as were prescribed by law for the regular collection of 
taxes,” as was declared in ch. 47, above, and passed on the 
same day ; and one of these regulations was that he should 
have one year and no longer from the day prescribed for set- 
tlement to finish his collections (ch. 133, $44) and his day for 
settlement had long since passed ; but we find that the Leg- 
islature had extended his day of settlement to the Ist day of 
July, 1874. Acts 1873-’74, ch. 150. 

According to this view his authority ceased July the 1st, 
1875; and under his Act, ch. 45, it ceased December the 
19th, 1875 ; and if we look to the simultaneous Act (ch. 47) 
for guidance, it ceased December 31st, 1875. 

We therefore think the defendand was guilty of a tres 
pass on said property. 
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There is error. Let judgment be entered here for the 
plaintiff for the amount agreed and for costs. 


Per CURIAM. Judgment accordingly. 








THOMAS JONES, Executor, v. T. N. WARD. 
Claim and Delivery--Action Against Offcer. 


An action for claim and delivery of personal property can be maintained 
by the owner, against an officer taking the same under an execution 
against a third person. 


(Jarman v. Ward, 67 N. C. 32; McLeod v. Oates, 8 Ire. 387, cited, dis- 
tinguished and approved.) 


Ciarm and De.ivery, tried at Spring Term, 1877, of Mar- 
TIN Superior Court, before Eure, J. 

The defendant was a Constable, and as such, had in his 
hands for collection an execution for $200 issued upon a judg- 
ment rendered by a Justice of the Peace. He levied upon cer- 
tain bales of cotton on the premises and in the possession of 
the judgment debtor, Thomas W. Jones, the testator of 
plaintiff, by whom this action was instituted. Upon giving 
the required bond, and the defendant failing to give a count- 
er bond, the cotton was taken from the possession of the de- 
fendant, and delivered to plaintiff’s testator. 

The jury found that the cotton was the property of said 
testator, and thereupon the defendant’s counsel moved, non 
obstante veredicto, for judgment against the plaintiff for costs, 
upon the ground that this action could not be maintained 
against the defendant. His Honor refused the motion and 
22 
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gave judgment against the defendant for costs. Appeal by 
defendant. 








Messrs. Mullen & Moore, for plaintiff. 
Messrs. James E. Moore and Gilliam ¢ Pruden, for defend- 
ant. 










Pearson, C.J. In Jarman v. Ward, 67 N. C. 32, a con- 
struction is put on C. C. P. § 177, et seg., ch. 2, Title TX, in 
respect to “the affidavit and undertaking.” This case calls 
for a construction in respect to the cases that come within 
its operation. 

The words of the statute are as broad as can well be im- 
 agined, and include every case, with four specified excep- 
tions, where the plaintitf makes an affidavit that he is enti- 
tled to the possession of certain personal property, and that 
it is wrongfully detained by the defendant, and gives the 
“undertaking.” 

It is argued by the counsel of defendant, that the instance 
of a levy on property by a Constable or Sheriff under an ex- 
ecution, must be made an exception by implication, upon 
the ground that notwithstanding the broad words used, the 
law-makers cannot be supposed to have meant to include 
cases where property is taken under a writ of fiert facias, 
and is considered to be “ in custodia legis.” He put himself 
on the decision, and reasoning in McLeod v. Oates, 8 Ire. 
387. It is there held, that the Act of 1828, (Rev. Stat. ch. 
101), does not apply to the case of an officer who takes a 
slave under a fi. fa. The decision is put mainly on the 
ground that the defendant is made to pay “ double damages,” 
which the Court thinks to be so unreasonable in reference to 
an officer who levies an execution, as to justify the construc- 
tion that the statute was not intended to apply to the case. 
That case of course is not an authority on the construction 























JUNE TERM, 1877. 











































JONES vt. WARD. 





of C. C. P., which professes to establish a new order of 
things, and must be judged of by its own language.- 

The reasoning on which McLeod v. Oates is put, has how- 
ever been allowed by us full weight and falls very far short 
of bringing our minds to the ‘conclusion, that in the face of 
the broad words of C. C. P. the Court can say, that cases 
where a Constable or Sheriff takes property under a writ of 
Jjieri facias are excepted out of the operation of this statute, 
when a third person claims to be the owner of the property 
and alleges a wrongful detention by the officer. When the 
defendant in the execution assumes the character of plaintiff, 
and seeks to have the property re-delivered to him in the 
face of the levy, that is one thing, and the reasoning has 
much weight ; 7. e. “Execution has been called the end of the 
law, but it will be only the beginning and there will be no 
end of the law, if after a person has established his right by 
judgment, the defendant's effects may be rescued from the © 
execution at his will by suing out a writ of replevin.” 

But the reasoning has no force when a third person brings 
an action on the ground that the property taken under the 
execution belongs to him, and not to the defendant in the 
execution. In the one case, the creditor has established his 
right to the debt by judgment, and the defendant is not 
allowed to obstruct the execution by a writ of replevin. In 
the other case, the right to the property is an open question, 
and there can be no reason why a third party alleging 
ownership should not have the same remedy against one 
wrong-doer as against another. | 

In accordance with this distinction the statute under con- 
sideration, seeing that its words are broad enough to take in 
every case where a party would make the affidavit and give 
the undertaking, takes the precaution to restrict its opera- 
tion by requiring the affidavit to set out “that the property 
was not seized under an execution or attachment against the 
property of the plaintiff, or if so seized, that it is exempt by 
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statute.” This only applies to an action by the defendant 
in the execution, and leaves the case of a third person to 
come under its broad terms. ‘ Expressio unius, exclusio alte- 
rius,” is a rule that might be prayed in aid, if there was any 
occasion for aid, when the construction is so clear. 

The other instances which are excluded from the opera- 
tionjof C. C. P.— when property has been taken for a 
tax or assessment or a fine—have the like bearing on the 
question of construction, and prove conclusively that all other 
cases embraced by the words come within the operation of 
the remedy provided by C. C. P. 

No error. 


Per CuRIAM. Judgment aftirmed. 























CORNELIA CHURCHILL, Administratrix v. TIMOTHY F. LEE. 


Claim and Delivery--Action against Officer--Practice--Opening and 
Conelusion-- Evidence. 


1. An action for claim and delivery will lie against an officer for a wrong- 
ful seizure of property under execution. 

2. Although the affirmative the issues raised by the pleadings is upon 
the defendant, yet if the affirmative of any of the issues submitted to the 
jury is upoa the plaintiff, he is entitled to open and conclude, if the de, 
fendant introduces evidence. 


3. Where the plaintiff is not entitled to recover unless he establishes the 
bona fide ownership of certain property in controversy, he cannot be 
deprived of his right to open and conclude by reason of the fact that the 
defendant alleges that the plaintiff’s title is fraudulent and void and in- 
sists that that raises an affirmative issue on his part. 


4. The plaintiff offered in evidence a paper writting purporting to be a 
conveyance of the property in suit executed by one L to plaintiff's in- 
testate, dated April 26th, 1869. The defendant offered evidence tend- 
ing to prove that L was in New York, on April 27th, 1869, and asked a 
witness if he had received a letter from L on April 14th, and of that 
date, in the following terms ; “I am compelled to leave by first train, 
&c.”’ The letter was not produced and witness stated that he was sat- 
isfied he had it at home and could find it upon a thorough search ; 
Held, that upon the issues submitted to the jury as to bona fides of the 
conveyance to plaintiff's intestate, the letter was incompetent for irrele- 
vancy. 

5. Such testimony is inadmissible. (1) Because it is the statement of a 
third person, not a party to the action, as to his motive, where such 
motive was no part of the res geste. (2) Because L himself was a com- 
petent witness to prove his whereabouts on April 26th, and the let- 
ter was mire hear-say. 

6. If the letter had been admissible, the original should have been pro- 
duced if prasticable. 

(Jones v. Ward, ante, 337; McRae v. Lawrence, 75 N. C. 289; Reiger v. 
Davis, 67 N. C. 185; Worthy v. Caddell, 76 N.C. 82; State v. Duncan, 
6 Tre. 236; Carrier v. Jones, 68 N. C. 130, cited and approved.) 


CLAIM AND De.ivery tried at-January Special Term, 1877, 
of Wake Superior Court, before Szhenck, J. 
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This action was brought by the plaintiff's intestate who 
alleged that the defendant, as Sheriff, under an execution 
issued against the property of one M. 8. Littlefield, seized 
certain personal property belonging to the plaintiff. The 
defence was that although the property was in possession of 
the plaintiff's intestate at the time of the levy, yet said Lit- 
tlefield owned the property at the time the judgment was 
rendered and upon which said execution issued, and that 
said judgment was in favor of a third party to whom Little- 
field was indebted. Upon issues submitted the jury found 
the following facts : 

1. Littlefield conveyed the property—horses, carriage and 
harness-—to plaintiff on the 26th of April, 1869, for a valua- 
ble consideration and without intent to defraud the creditors 
of Littlefield. 

2. Littlefield retained property sufficient and available for 
the satisfaction of his then creditors 

3. The plaintiff is entitled to nominal damages ; the value 
of the property when seized was $625 ; and the value of the 
property capable of re-delivery is $125. 

Upon this verdict, judgment was rendered for the plaintiff 
and the defendant appealed. The exceptions to evidence 
and other facts necessary to an understanding of the opinion 
are sufficiently stated by Mr. Justice Bynum in deiivering 
the opinion of this Court. 


Messrs. Merrimon, Fuller § Ashe, for plaintiff. 
Messrs. E. G. Haywood and Geo. H. Sonw, for defendant. 


Bynum, J. Upon the authority of Jones v. Ward, ante, 337, 
the defendant abandoned here one of his grounds of appeal 
—namely, that an action for Claim and Delivery will not lie 
_ against a Sheriff for a wrongful seizure of property under 
an execution in his hands, He does rely, however, upon 
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two exceptions to thefruling of the Court taken by him in 
the progress of the trial in the Court below. 

1. After the jury had been impanneled, the defendant 
claimed that thefaffirmative of all the issues raised by the 
pleadings was upon him, and that he had the, right to offer 
the first evidence, and also to open and conclude the argu- 
ment before the jury, if the plaintiff offered any evidence. 

So far as the case shows (and we must assume it to be so) 
the issues submitted to the jury were agreed upon by the 
parties. There were seven written issues, and among them 
were the following: Did M. 8. Littlefield convey the prop- 
erty—horses, carriage and harness—to Churchill; and if so, 
when? Ifsaid conveyance was made, was it for valuable 
consideration, or was it voluntary, and without valuable 
consideration? Did M.S. Littlefield retain property fully 
sufficient and available for the satisfaction of his then cred- 
itors? These were affirmative issues material to the plain- 
tiff’s right of recovery, and to establish them the burden of 
proef was upon her; and that would give the plaintiff the 
right to open and conclude, if the defendant offered any evi- 
dence. After agreeing to these and other affirmative issues, 
it will not do for the defendant to fall back and say that 
upon the pleadings, the affirmative of all the issues raised 
was upon him, and he had the right to open and conclude. 
It was the duty of the jury to respond to the issues as 
agreed upon and submitted ; and, as they are material, the 
Court will, to support them, assume that the pleadings were, 
or were intended to be amended to suit the issues. But 
even upon the pleadings—the complaint and answer—the 
material issue made was, whether the plaintiff’s conveyance 
of the property from Littlefield was bona fide, and for value. 
The plaintiff could not have been entitled to recover with- 
out establishing the affirmative of that issue. The com- 
plaint alleges this bona fide ownership in the plaintiff at the 
time of the seizure. This is denied in the answer and the 
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issue is thus formed, the affirmative of which is upon the 
plaintiff. But the defendant does not stop with the denial 
of the plaintiff’s title, but the pleader very ingeniously and 
apparently for the purpose of obtaining the technical advan- 
tage of the opening and conclusion, goes further and alleges 
that the plaintiff’s title is fraudulent and void ; and then he 
says that this is an affirmative issue on his part which gives 
him the opening and conclusion. This is illusory, for the 
main question would still be as before—was the plaintiff the 
bona fide owner of the property at the time of the seizure by 
the Sheriff ?—and her right of recovery would depend upon 
her establishing that fact by proof. We think in both 
points of view the plaintiff had the right to offer the first 
testimony, and in case the defendant introduced evidence, 
had the right also of the opening and conclusion. 1 Greenl. 
on Ev, § 74; McRae v. Lawrence, 75 N. U. 289. 

2. The plaintiff offered in evidence a paper writing pur- 
porting to be a conveyance of the property in suit executed 
by Littlefield to the plaintiff’s intestate,and dated April the 
26th, 1869. The defendant offered evidence tending to prove 
that Littlefield was in New York on April the 27th, 1869, 
and then asked Mr. Gatling, a witness introduced by him, 
“if he, the witness, had received from Littlefield on the day 
it bears date in the City of Raleigh, a letter in the follow- 
ing terms; “Raleigh, April the 14th, 1869. Mr. Gatling: 
I am compelled to leave by the first train without seeing 
you. I enclose check on Mr. Swepson for one thousand dol- 
lars. I make it thirty days. He owes me. Your servant, 
&e, M. S. Littlefield.” The letter was not produced, and 
the witness stated that he was satisfied that he had it at home, 
and could find it upon a thorough search over his papers. In 
the absence of the letter, the plaintiff objected to the wit- 
ness answering the question, and His Honor sustained the 
objection. There is no error in that ruling. 

The defence to the action set up in the answer and mainly 
















ail " 








JUNE TERM, 1877. 





CHURCHILL v. LEE. 





relied on, is, that at the time Littlefield conveyed the horses 
and carriage to Churehill, he had no other property and 
was indebted to the execution creditors for the satisfaction 
of whose debts the defendant seized the property ; and that 
the conveyance was voluntary and without any considera- 
tion. Upon this allegation one of the issues submitted to 
the jury was; “Did Littlefield convey the property to 
Churchill for a valuable consideration, or was it voluntary 
and without consideration ?” Another was; “If it was made 
for valuable consideration, was it with intent to hinder, de- 
lay, or defraud creditors?’ Both these issues were found 
for the plaintiff, and disposed of the case. Upon the trial of 
these issues, it is evident that the letter of Littlefield to 
Gatling, ruled out by the Court, was both immaterial and 
irrelevant and therefore incompetent. If the conveyance 
was bona fide for full value and without fraudulent intent, as 
the jury found, it was no odds whether it was executed on 
April the 26th, 1869, or any other day, or whether he was 
indebted or not, or had or had not any ether property. 
Reiger v. Davis, 67 N. C. 185 ; Worthy v. Caddell,76 N.C. 82. 
But in no conceivable view was the answer to the question 
ruled out, competent evidence. Neither Littlefield nor Gat- 
ling was a party to the action, and any communication be- 
tween them was res inter alios acta. The declarations of one 
to the other, verbal or written, were mere hearsay ; hearsay, 
not of a fact nor of an intent, but of a declaration of an in- 
tent. Suppose the letter had been produced and read upon 
the trial ; did Littlefield really intend to leave on the first 
train, or was the declaration made for a purpose !—did he in 
fact leave ?—did he leave then?—did he return before the 
26th ?—did he go to New York and remain until the 27th 
of April? It is thus apparent that the letter would neither 
establish nor tend to establish anything. The intent even if 
real proves no fact in this case, and the admission of such 
evidence would lead to a sea of uncertainty. The proposed 
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testimony was therefore inadmissible ; First, because it is 
the statement of a third person not a party to the action as 
to the motives of Littlefield, when such motives are no part 
of the res geste. Even the declarations of third parties that 
they killed the deceased are inadmissible upon the trial of 
the accused for murder. State v. Duncan, 6 Ire. 236 ; Second, 
because Littlefield himself who was not a party to the ac- 
tion was a competent witness to prove his whereabouts on 
the 26th of April. His declarations are hearsay and are ex- 
cluded where the witness himself could have been produced 
or his testimony procured. Whart. Law of Evidence, § § 
247, 257 ; Carrier v. Jones, 68 N. C. 130. 

If the letter itself had been admissible in evidence, whether 
its contents could have been thus proved without its produc- 
tion in evidence, is a question which does not properly arise 
in the view we have taken. But it may generally be said, 
that whether the writing whose contents are in controversy 
be one which the law requires to be in writing, or whether 
it is a contract put in writing by the parties, or whether it 
belongs to neither class, if it is one whose meaning it is im- 
portant to preserve accurately for the purposes of justice, the 
policy of the law requires the original to be produced if 
practicable. “For lex scripta manet, while memory as to 
words is treacherous ; and even though not memory, but a 
written copy be offered, such copy has between it and the 
original the possibility of mistake or falsification.” Whart. 
Law of Evidence, § 60; Greenl. on Ev. § § 88, 463. 

There is no error. 


Per Curiam. Judgment affirmed. 
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A. BRANCH vy. THE WILMINGTON & WELDON RATLROAD 
COMPANY. 


’ 


Common Carriers--Railroads--Construction of Statutes-- Computa- 
tion of Time. 


1. A common carrrier is bound by the common law to convey goods com- 
mitted to him for that purpose within a reasonable time, and on failure, 
is liable in damages. 

2. A common carrier, especially one having a monopoly, who invites 
public custom is bound to provide sufficient powerand vehicles to carry 
all goods which his invitation naturally brings to him. 


3. Corporations like all other persons are subject to the police power of 
the State; Therefore, the Act of Assembly (Laws 1874-°75, ch. 240, § 
2) which prescribes a forfeiture of $25 per day for delay of local ship- 
ments beyond five days after the receipt of goods by a railroad com- 
pany. is constitutional. 


4. In computing the time in such case the words “five days’ include Sun- 
day and must be taken to mean five running days. 


(Legislative exercise of the police power of the State reviewed by Mr. 
Justice RODMAN.) 


Crvii Action tried on appeal from a Justice of the Peace 
at Spring Term, 1877, of Witson Superior Court, before 
Moore, J. 

On the 10th of October, 1876, the plaintiff delivered to 
defendant company at its depot in the town of Black Creek, 
Wilson County, thirty-one bales of cotton to be shipped to 
Norfolk, Virginia, and at the same time the defendant gave 
to the plaintiff a bill of lading for the cotton, signed by the 
agent of the company. The plaintiff did not tender pay- 
ment of freight, nor was it demanded, nor was it the custom 
for shippers to prepay freight, nor was there any agreement 
between the parties that the cotton was not to be shipped 
within five days from date of its delivery to the company. 
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The cotton was shipped on the morning of the 19th of Octo- 
ber, 1876. 

The defendant owned a large number of cars and engines— 
more than sufficient for the ordinary freight business—but 
during the season of 1876, there was a great press of business 
for about six weeks in transporting through cotton from 
Wilmington to the northern markets, which amounted to 
4200 bales during the said month. The cars were used for 
the shipment of this freight, a large quantity of which was 
detained in Wilmington, owing to the inability of the com- 
pany to afford more speedy transportation. There was con- 
siderable competition between different roads for this class 
of business. The gauge of the road south of Wilmington 
from which the cotton was received, is different from that 
of defendant’s road, which rendered it necessary to break 
bulk at Wilmington. The gauge of the roads north of 
Weldon is the same as that of defendant’s road, and the de- 
fendant could have obtained from the north, a sufficient 
number of cars for the transportation of all its freight, both 
local and through. 

Upon the foregoing facts found by His Honer, a jury trial 
having been waived, there was judgment that the plaintiff 
recover of the defendant, the sum of one hundred dollars 
and costs, and the defendant appealed. 


Mr. F. A. Woodard, for plaintiff, cited Ulman ¢ Scott v. 
State of Illinois, and Chicago ¢ Burlington R. R. Co. v. 
Quincey, U. 8. Supreme Court Reports; Cooley Const. Lim. 
pp. 576, 578, 580, 581; State v. R. ¢ D. R. R. Co; 72 N. 
C. 634; Hardy v. C. C. Railway Co., 76 N. C. 55; 2 Dillon 
Corp. § 455. 

Mr. W. N. H. Smith, for defendant, cited State v. R. ¢ 
D. R. R. Co., 73 N. C. 527; State v. Simpson, Ibid, 269; 
Cooley Const. Lim. 576, et seq. 
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ho- Ropman, J. 1. The recent decisions in the Supreme 
Court of the United States in what have been called the 
one “Granger Cases” (not yet officially reported but which will 
mut probably be found in 94 U.S. Reports) enable us to put our 
ons decision in this case upon a principle, not only satisfactory 
sa as being reasonable and just, but which, as being established 
to by a judgment of the Court of final resort having jurisdic- 
for tion of the question, must be taken as beyond controversy. 
- The principle is this ; “ When private property is devoted 
val toa public use, it is subject to public regulations.” And 
o this is more especially true, when the owner has either a 
aad legal or a virtual monopoly of the business in which the 
- property is used. 
at This principle has immemorially in England, and in this 
k country from its first settlement, been assumed in Acts of 
of the several Legislatures, prescribing the charges of innkeep- 
ers, ferrymen, and other common carriers, public wharfing- 
at ers, warehousemen, &c. 
h The Act of 1798, (Rev. Code, ch. 79 § 3,) as to ordinaries 
and innkeepers authorized the County Courts to rate their 
tL prices for liquor, diet, lodging, provender, &c. The Act of 
1779, (Rev. Code, ch. 101, § 27) regulates in like manner the 
8 tolls at public ferries, and the Act of 1777, (Rev. Code, ch. 


71, § 61) the tolls at public mills. 

The constitutionality of these Acts has never been ques- 
tioned, but they have been always regarded as wise and 
politic exercises of the police power of the State. 

There can be no distinction in principle between the pow- 
er to enact those Acts and the one in question in this case. 
Of course} it,cannot affect this case, that the defendant is a 
corporation. Corporations, like all other persons, are sub- 
ject to the police$power of the State. There is no exemp- 
) tionjin ‘this,respect in the charter of the company. It. was 
granted great privileges in consideration of the performance 
of certain duties to the public. It enjoys a virtual monopo- 
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ly of the carriage of freights within a certain distance on 
each side of its line across nearly the entire breadth of the 
State. It enjoys, through the proverbial “wisdom of the 
Legislature,” the privilege of baving its property exempt 
from the general burden of taxation. There could not be a 
clearer case of private property devoted for a valuable con- 
sideration to a public use, and consequently subject to pub- 
lic regulation. 

That the regulation in question is within the scope of the 
police power of the State seems clear to us. A common 
carrier is bound by the common law to convey goods com- 
mitted to him for that purpose within a reasonable time, 
and on failure, is liable in damages, 

The Legislature considered the common law liability as 
insufficient to compel the performance of the public duty. 
It must have thought that the interest of local shippers, for 
whose interest principally the road was built, and against 
whom the company had a complete monopoly, were being 
sacrificed by wanton delays of carriage in order that the 
company might obtain the carriage from points where there 
were competing lines by land or water ;—as from Wilming- 
ton or Augusta. It declared, therefore, that the maximum 
of delay should be five days after a receipt for carriage, and 
imposed a penalty for every day’s delay beyond. The Act 
does not supersede or alter the duty or liability of the com- 
pany at common law. The penalty in the case provided for 
is super-added. The Act merely enforces an admitted duty. 

2. Having seen that the company was prima facie liable, 
we proceed to consider its excuse. It is unnecessary to con- 
sider whether any excuse short of “an act of God or of the 
King’s enemies,” would suffice. 1 Pars. Shipping, 314. 
We concur with the Judge that the excuse offered was in- 
sufficient. 

A common carrier (especially one having a monopoly of 
the carriage) who invites the public custom is bound to pro- 
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vide sufficient power and vehicles to carry all the goods: 
which his invitation naturally brings tohim. The quantity 
of local freight he can foresee with approximate accuracy, 
and his first duty is to provide for that. If in consequence 
of special inducements held out by him, the amount of freight 
from distant and foreign points, or through freights, which 
may not be a matter of certain calculation, is unexpectedly 
large, he is not at liberty to delay and injure the local ship- 
pers whose wants he foreknew and was bound to provide 
for; but he must rather reject the distant freight at the risk 
of breaking his promise and incurring damages to those 
shippers, because the quantity of their freight he could not 
foresee, and was therefore bound absolutely to provide for 
only by his own voluntary promise, and not by a duty imposed 
by the common law. 

That the defendant did not have a sufficiency of cars in 
which to carry plaintiff's cotton cannot be deemed a legal 
excuse, when it is seen that the deficiency was in consequence 
of its own acts in inducing Jarge shipments from points be- 
yond its southern terminus. 

The effect of these inducements it was bound to foresee 
and provide for. If a Railroad should advertise that on a 
certain day it would take all persons, say from Raleigh to 
Charlotte, on its regular passenger train at half price, and its 
cars should in consequence be filled, it would not excuse it 
in excluding any local passenger. Its duty was to provide 
accommodation for the extraordinary passengers in addition 
to the necessary accommodation of its usual local travel, and 
not to the exclusion of such travellers. 

We can cite no case in which the question we have been 
considering has been made ; but our conclusion seems just 
and reasonable. 

A. delay of local shipments, caused by a lack of cars, which 
lack is caused by a pressure of through freight, caused by 
inducements held eut by Railroad Companies, was the very 
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evil which the Act of 1874~-’75, undertook to remedy ; and 
if such an excuse is admitted, the Act is a dead letter, and 
we shall continue to see farmers whose taxes built the roads, 
carrying their crops to market in ox carts along the sides of 
the Railroads. 

3. It appears however that the defendant company could 
have gotten additional cars from the North, and it does not 
appear that they could not have been gotten. by ordinary 
diligence. 

A Railroad Company is bound at common law, independ- 
ently of any statute, to use at least ordinary diligence in 
procuring a sufficiency of cars to carry all the freight ten- 
dered it, and certainly all that is accepted by it for ship- 
ment, This principle is so reasonable that it needs no sup- 
port from authority, but it may be illustrated by two cases. 
In Williams v. Vanderbuilt, 28, N. Y. 217, the plaintiff pur- 
chased of the defendant, tickets entitling him to a passage 
from New York to Greytown, thence to San Juan, and 
thence by the steamer “ North America” to San Francisco. 
That steamer, however, had been wrecked and lost before 
the tickets were purchased, but the loss was unknown to 
both parties. The plaintiff was carried to San Juan, but in 
consequence of the neglect of the defendant to procure a 
steamer from thence to San Francisco, was detained for 
sometime on the Isthmus, and the Court held that it was 
the duty of the defendant to procure another steamer, if by 
ordinary diligence he could have done.so; and that plaintiff 
was entitled to recover for the damages caused by his failure 
todo so. In Collier v. Swinney, 16 Mo. 484, the defendant 
agreed to carry tobacco for plaintiff from Glascew to St. 
Leuis on defendant’s steamer, “ Wapello.” This boat was 
detained for some time with the cargo on board, by low 
water, while boats of less draught were running. It was 
held that defendant should have transmitted the tobacco by 
the smaller boats. 
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These cases, it is true, were actions on contracts, and it 
may be that sometimes an excuse will relieve from a mere 
statutory duty, which will not from a duty assumed by con- 
tract. But here the statute did not create the duty. That 
existed at common law, and by the contract implied upon 
the receipt of the goods. The statute only added a penalty 
for the neglect to perform the duty after a certain time. 

4. The only remaining question is, for how many days did 
the company incur the penalty? The cotton was received 
and a bill of lading given on Tuesday the 10th of October. 
It was shipped on the 19th of October.. The Act (1874-’75, 
ch. 240, § 2) says; “It shall be unlawful for any Railroad 
Company, &e., to allow any freight they may receive for 
shipment to remain unshipped for more than five days, unless 
otherwise agreed * * * and any company violating this 
section shall forfeit and pay $25 for each day said freight 
remains unshipped, to any person suing for the same.” 

The rules for the computation of time ordinarily cited are 
not —_—"s here. They may be found in Com. Dig. 
Temp ; 13 U.S. Dig. § 1 Time. In all tases where it can be 
gathered from the words, the intent must prevail, and one 
day or both days will be included or excluded, as the intent 
may require. If the language of a penal statute is ambigu- 
ous, that construction will be given it which is most to the 
advantage of the person ppon whom the penalty is imposed. 
Judd v. Fulton, 10 Barb. (N. Y.) 117; State v. Sehnierle, 5 Rich, 
(S. C.) 299; O'Connor v. Towns, 1 Tex. 107. 

In this case the longest time of delay before the penalty 
attaches, is evidently advantageous to the defendant; and 
we think also that the intent of the Act is clear, to allow 
five full days of demurrage. Five full days expired with 
Sunday, the 15th of October. If Sunday is to be counted as 
one of the days, the first penalty was incurred on Monday, 
the 16th, the second on the 17th, the third on the 18th. On 


Thursday, the 19th, the cotton was shipped. The day 
23 
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shipping should not be counted, because no penalty is incur- 
red by any delay ef a fraction of aday. The question re- 
maining then, is: Shall Sunday be counted as one of the five 
days of pérmitted demurrage ?—or shall it be ignored as a 
day, and the following Monday be allowed as an additional 
day of demurrage? in which case the penalty will have 
been incurred for two days only, instead of for three days, if 
Sunday be counted. The only analogous case that occurs to 
us, on which there is any authority, is where a certain num- 
ber of days is stipulated for, in a charter party for lading or 
unlading, which is called demurrage. There it has been 
held that the days are running days, and not working days, 
unless otherwise stated, and that Sundays and Holy days are 
to be counted. Brown v. Johnston, 10 M. & W. 331; Brooks 
v. Minturn, 1 Cal. 481. In support of a different view, 
Cochran v. Retherg, 3. Esp. 121, was cited on the argument 
of these cases, but there a custom of the port was proved, 
that Sundays should not be counted. There is no such 
proof in this case. We think that by the words “five 
days,” the Act meant running days, and that Sunday was 





one of them. 
} Judgment below reversed, and the plaintiff will have 
judgment in this Court for seventy-five dollars. 


Per CURIAM. Judgment accordingly. 
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ALANSON CAPEHART v. THE SEABOARD & ROANOKE RAIL- 
ROAD COMPANY, 


Common Carrier--Contract--Bill of Lading--Action for Damages. 


1. A stipulation in a bill of lading given by a common carrier, that all 
claims for damages shall be made by the consignee at the delivery sta- 
tion before the article is taken away, is reasonable; Therefore, in an 
action against a railroad company for damages to certain cotton, when 
the plaintiff had not complied with such stipulation contained in his bill 
of lading; ZZedd, that he was not entitled to recover. 


2 Such a provision in a bill of lading will not protect a common carrier 
from liability for latent injuries. 


Civit Action fried at Spring Term, 1877, of NortHamp- 
TON Superior Court, before Buxton, J. 

The plaintiff alleged negligence on the part of defendant 
corporation, @ common carrier, in transporting sixty-five 
bales of cotton from a certain landing on Roanoke River to 
Norfolk, and that by reason of such negligence the plaintiff 
was damaged. The negligence was denied by the defend- 
ant, and thereupon issues were submitted to the jury, In| 
the bill of lading is the following ; “ And it is further stip- 
ulated, that in case any claim arise from any damage or loss 
of articles mentioned in this receipt, while in transitu or be- 
fore delivery, the extent of such damage or loss shall be 
adjusted in the presence of an officer of the line, before the 
same be removed from the station, and such claim must be 
sent, within thirty days after the damage or loss occurred, 
to James MeCarrick, Trace Agent, Portsmouth, Va., who 
has authority to settle such claims.” The counsel for de- 
fendant asked the Court to charge the jury that the plaintiff 
was not entitled to recover, because he had not proceeded 
according to the above stipulation in the bill of lading. 
This prayer was refused, and under the instructions of Llis 
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Honor the jury rendered a verdict for plaintiff. Judgment. 
Appeal by defendant. 


Messrs. R. B. Peebles and W. W. Peebles, for plaintiff. 
Messrs. W. N. H. Smith and D. A. Barnes, for defendant. 


Reape, J. The duties of common carriers are well de 
fined, and public policy requires that they shall be perform- 
ed at all hazards, except the act of God or the public enemy. 
Ordinary cases avail nothing, and ordinary liabilities cannot 
be provided against, even by special contract. But still it 
is allowable for them to make reasonable regulations to pro- 
tect themselves from imposition, and to make the service 
more convenient for themselves and for the public. 

We think that it is a reasonable regulation that a claim 
for damages should be made by the consignee at the delive- 
ry station before the article is taken away. This is not only 
reasonable in itself, but under the system of continuous, 
connecting and co-operating lines of railroads and steam- 
boats, it is almost indispensable, in order that liability may 
be fixed upon the proper person, by immediately tracing 
back the article and locating the injury. This is the advan- 
tage to the carrier service itself, added to the further advan- 
tage that it prevents false claims for injuries after the arti- 
cles are delivered. The advantage to the public is that it 
enables and encourages earriers to act as forwarding agents 
for shippers, thereby dispensing with the necessity for the 
shippers to have receiving and forwarding agents at the 
end of every line. This is a great convenience and saving of 
expenses to shippers, which the carriers would not perform 
if they were not permitted to protect themselves by requir- 
ing claims for damages to be made before they part with 
the article. 

To this it is objected, that goods are eften sent from the 
delivery station to the consignee without his having an op- 
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portunity to examine them. The answer is, that if the car- 
rier delivers the goods to an unauthorized person, that is his 
fault, and the provision would not apply. If the consignee 
send an agent, as a hackman, he could give instructions not 
to receive, except in good order. Of course the provision 
would not protect the carrier against liability for latent in- 
juries. 

The extent to which our decision goes is that the stipula- 
tion for claim of damages /efore delivery is reasonable, and 
that the defendant was entitled to the instructions prayed 
for. 

There is error. 


Per CurIAM. Venire de novo. 


H. L. BUMPASS, Executor vy. E. T. CHAMBERS and others. 


Executors and Administrators--Legacy--Pleading. 


1. If an executor after sufficient time for settling the testator’s estate vol 
untarily delivers possession of property to a legatee, he must allege and 
prove special circumstances showing that he was in no default, to enable 
him to recover back the property. 

2. In such case where it appeared on the face of the complaint that the 
executor assented to the legacy; Held, to be demurrable. 

5 N.C. 467; Donnell v. Cooke, 63 N. C. 227; Marsh 

72 N C. 429, 


(Staley v. Sellars, | 
. Scarborough, 2. Dev. Eq. 551: Chambers v. Bumpass, 


cited and approved.) 


Civin Action tried at Fall Term, 1876, of Person Su- 
perior Court, before Kerr, J. 

The plaintiff is executor of John A. Bailey deceased, un- 
der whose will the defendant Elizabeth T. Chambers took 
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certain real and personal property “during her natural, or 
single state,” with remainder over to the other defendants. 
The facts are sufficiently stated by Mr. Justice Farroo.ta# 
in delivering the opinion of this Court. 
The demurrer of the defendants was sustained by His 
Honor in the Court below. Judgment. Appeal by plain- 


tiff. 


Messrs. E. G. Haywood and A. W. Tourgee and Edwards ¢ 
Batchelor, for plaintiff. 
Messrs. Graham & Ruffin, for defendants. 


Farretotu, J. The plaintiff's testator, after providing for 
the payment of his debts, devised and bequeathed his entire 
estate to the defendant, E. T. Chambers, during ber natural 
life or single state, with remainders to other defendants. 
After sufficient time forthe settlement of the estate, the 
plaintiff voluntarily delivered possession of the whole legacy 
to the tenant for life, which enured to the benefit of the re- 
maindermen. 

This action is brought to recover back the possesion of the 
same property, alleging that the other defendants are the 
legatees and heirs at law of the testator, that there are some 
of the debts of his testator unpaid, that he has turned over 
the legacy to the tenant for life, who has or is about to dis- 
pose of the persoual property, and that he has filed his final 
account in the Probate Court. 

To this complaint the defendants filed a demurrer on the 
ground: 

1. That the plaintiff should have commenced by “special 
proceedings in the Probate Court.” 

On inspection we find tliat the summons was made re- 
turnable before the Clerk of the Superior Court, within 
twenty days, which has been held sufficient, Staley v. Sellars 
65 N. C. 467. 
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2. On the ground that it appears on the face of the com- 
plaint that the plaintiff assented to the legacy. This isa 
fatal objection to plaintiff. It is well settled that whenan ex- 
ecutor assents to and delivers a legacy, he cannot recover it 
back, or call on the legatee to refund the amount of a debt paid 
by him afterwards, of which he had no notice at the time 
he assented, unless he alleges and proves special circumstances 
showing that he was in no default, and relieving him from 
the imputation of negligence. Donnell v. Cooke, 63 N.C, 227. 

The plaintiff does not allege that since he assented to the 
legacy, he has paid any debt, nor that he had no notice of it 
before, nor that he took a refunding bond, and if not, why 
not; and he fails to set forth a single circumstance tending 
to bring him within the exception to the rule above stated. 
He ought to have stated distinctly the matters of fact, out 
of which his right to relief arises, in order that the defen- 
dants might put those matters in issue, and having failed to 
do se, or even to make the attempt, his complaint weuld 
have been demurrable on account of its vagueness, Marsh 
v. Scarborough, 2 Dev. Eq. 551. 

On the argument it was urged that the allegation that 
defendant Chambers was about to sell the personalty, gave 
the plaintiff a right of action under the 5th item of the will, 
“to see that the property is not wasted.” This was disposed 
of by the decision in Chambers v. Bumpass, 72 N.C. 429, de- 
claring that the plaintiff in that action was entitled to the 
use and enjoyment of the legacy, and it is to be presumed 
that the defendants, all of age, will attend to that matter. 

It was also urged that the action could (under Bat. Rev. 
ch. 45 § 147) be maintained for a final settlement by “setting 
forth the facts and praying for an account and settlement of 
the estate committed to his charge ;” but he does not pro- 
pose to do so in his complaint, nor ask for an account, and 
does not allege that defendants owe Aim anything. It can- 
not fail to impress any one reading the complaint, that its 
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sole purpose is the recovery ofthe possession of the property, 
which we have seen cannot be done under such circumstances. 
If the plaintiff has properly managed the estate as required 
by law, he is safe from the creditors; and if he has not, it 
is his fault, and the Court cannot help him by disturbing 
the possession of the legatees. 

No error. 


Per CurRIAM. Judgment affirmed. 


JOHN M. ARMSTRONG, Administrator, v, JASPER STOWE, Executor. 
Executors and Administrators--Removal of, for Failure to Account. 


Integrity on the part of a personal representative, shown by an opeu 
hand, full and accurate accounts and frequent reports, constitutes the 
chief safe-guard to a decedent's estate; Therefore, where an executor 
who had remained in his office as such for twenty years and had made 
no statement of the account of his testator’s estate ; Held, that he was 
properly removed from his office by the Judge of Probate. 


SPECIAL PRocEEDING commenced in the Probate Court of 
Gaston County, and heard on the Ist day of June, 1877, at 
Chambers in Charlotte, before Cloud, J. 

The plaintiff is administrator of Nathan Foard, and had 
recovered judgment fora considerable sum against the de- 
fendants, Jasper Stowe, E. B. Stowe and W. A. Stowe, exec- 
utors of LarkinStowe. The judgment was obtained in an 
action upon the official bond of Jasper Stowe, as guardian 
of plaintiff’s intestate, Nathan Foard, to which bond the 
defendants’ testator, Larkin Stowe, was surety, who at the 
time of his death in 1857, owned real and personal estate 
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amounting to about $25,000, of the disposition of which no 
account has ever been filed. 

It was further alleged that the defendants had instituted 

proceedings to subject a portion of their testator’s land to 
the payment of his debts; that said defendants were insol- 
vent, and that the plaintiff as a creditor of said estate would 
be unable to realize anything on his debt, unless the defen- 
dants were removed from their office as executors, and some 
competent person appointed administrator with the will an- 
nexed. 
_ In their answer, the defendants alleged that the personal 
property which remained after the emancipation of the 
slaves, was sold, and the proceeds applied to the payment of 
debts, and a return thereof made according to law ; and as 
they believed that all the debts for which the said estate 
was liable were paid, they filed no final account or settle- 
ment of the estate, especially as all the heirs and distribu- 
tees were of full age; that they have never used any part of 
said proceeds on their own account, but applied the same to 
the payment of the debts of their testator in good faith ; and 
that they filed said petition for the sale of land with the 
bona fide intention of applying the proceeds thereof to the 
payment of his outstanding debts. 

Upon the hearing of the case in the Probate Court, the let- 
ters testamentary were revoked, and the defendants appeal- 
ed to the Judge of the District, who affirmed the decision of 
the Judge of Probate, and gave judgment accordingly. 
From this ruling the defendants appealed. 


Messrs. Wilson & Son, for plaintiff. 
Mr. A. Burwell, for defendants. 


Reave J. The following safeguards are placed by the 
law around the estates of deceased persons ; (1.) The persons 
most interested shall be appointed to manage them. Bat. 
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Rey. ch. 45, § 3; (2.) They must be persons “competent” 
to do the business; (3.) They must give bonds and sureties ; 
(4.) They must take oaths, § 15; (5.) They must render ac- 
counts, § 25; (6.) Upon failure todo which they are liable 
to indictment and imprisonment ; and (7.) To removal. 

Some of these safeguards are omitted in case of executors, 
where much is left to the discretion of the testator, as he 
may appoint whom he please, unless the person be expressly 
disqualified, and may or may not require bond. 

After all, the chief safeguard and the one most valued, is 
integrity, shown by an open hand, full and accurate accounts, 
and frequent reports. 

The defendants have been in their office of executors for 
twenty years. They returned no inventory of the estate 
which came to their hands, which was their first and most 
important duty ; and so far as appears, the secret to this day 
is locked up in their own breasts. They have rendered no 
account current showing what they have received and what 
they have paid out, and have not made or offered to make 
any “final settlement.” The excuse which they render is, 
that they did make a report of sales, and as they paid off 
all the debts of which they had knowledge and had nothing 
left, and the legatees were all of age, they thought an account 
unnécessary. 

Now the Judge of Probate might very well have doubted 
the accuracy of the statement, that the debts of the estate 
and the assets fitted precisely—not a dollar too much or too 
little. And the fact that the legatees were all of age made 
no difference ; because an account not rendered was just as 
unintelligible to an adult as to an infant. 

But the defendants are mistaken in supposing that they 
had paid off all the debts of which they had knowledge; for 
the large debt now claimed by plaintiff and for which he has 
judgment, was owing by defendant, Jasper Stowe, as guar- 
dian, with his testator as his surety. He may well be sup- 
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posed to have known that he was a defaulter to his ward, 
and that his testator was his surety. And it was his duty, 
instead of delivering over the property to the legatees to be 
by them squandered, to have subjected the property to the 
payment of the plaintiff's debt. As it is, the plaintiff’s debt 
seems to be in jeopardy. Everything is gone but the land ; 
that has been delivered over to the legatees ; some of them 
have sold; and two years have elapsed, and only what re- 
mains unsold with some of the legatees, remains to satisfy 
the plaintiff's debt. This remnant the defendants seek to 
get their hands upon. The plaintiff may well be alarmed. 
It is true that the Court may require of the defendants a 
bond, but a bond cannot supply the want of integrity. They 
have already been guilty of malfeasance in office. They have 
spent their own estate. The defendant, Jasper, has spent 
his ward’s estate. They have squandered or allowed to be 
squandered their testator’s estate, and they have no excuse 
unless it be in “ the fashion of the times” which the Courts 
ought to rebuke. 

We agree with His Honor, and we are gratified to agree 
also with the Probate Judge, that the defendants ought to 
be removed. 

There isno error. Let this be certified. 


Per Curiay. Judgment affirmed. 
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W. T. STEPHENSON, Administrator v. W. W. PEEBLES. 


Executors and Administrators --Parties- -Practice. 





1. A instituted an action against the defendant and died pending the same; 
his administrator was made party plaintiff and died ; an administrator 
d.b. n. was appointed who declined to further prosecute the action ; 
thereupon B files an ‘affidavit in the cause, setting forth that the action 
was originally brought by A for his use and asking to be made a party 
plaintiff and to be allowed to use the name of the administrator d. b. n. 
in the prosecution of the action; B thereafter died and his administra- 
tor renewed the application; Held. 

(1) That the administrator of B should not be made party plaintiff ; 

(2) That upon his filing proper indemnity to secure the costs, he was 
entitled to have the administrator d. ). 1. made party plaintiff and the 
action prosecuted in his name. 


2. In such case, where the original administrator died in March and the 
application by B to be made party plaintiff was made in December fol- 
lowing ; Held, that it was in apt time. 


Motion in the Cause heard at Spring Term, 1877, of 
NorTHAMPTON Superior Court, before Buxton, J. 

Upon the death of the intestate, Samuel A. Warren, W. 
T. Stephenson was appointed his administrator and made a 
party plaintiff. Upon Stephenson’s death (pending the ac- 
tion) R. B. Peebles, Esq., was appointed administrator, d. 6. 
n,, but refused to become a plaintiff in the action. The de- 
fendant thereupon moved that the action abate; and Wil- 
liam. Grant, the administrator of Edmund Jacobs, for whose 
benefit the original action was alleged to have been brought, 
applied to be made a party plaintiff. His Honor allowed 
the application of Grant, and also a rule on R. B. Peebles to 
show cause why he should not be made a co-plaintiff. The 
defendant’s motion that the action abate was refused. From 
which ruling the defendant appealed. 
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STEPHENSON 0. PEEBLES. 


Messrs. D. A. Barnes and W. N. A. Smith, for plaintiff. 
Messrs. R. B. Peebles aud J. B. Batchelor, for defendant. 


FarrcioTu, J. This action was commenced by Samuel A. 
Warren, who died, and an administrator on his estate was 
made plaintiff, upon whose death an administrator de bonis 


same; non Was appointed on said estate. The administrator d. b. n. 
— declines to prosecute the action and refuses to be made party 
tion ; 2 a8ge ahs 
"ti plaintiff. 

ction ; ee , =e " 

party After the death of Warren’s administrator, one Edmund 
b. nm. Jacobs filed an affidavit in the cause, setting forth that the 
or action was originally instituted for thé sole use and benefit 


of him, the said Jacobs, and that Warren had no interest in 
the recovery except as trustee for said Jacobs, and prayed 


i the to be made party plaintiff, and to be allowed to use the 
name of Warren’s administrator d. 6. n., for the purpose of 
the prosecuting the action, and proposed to conduct the suit and 
mT assume all responsibility for the costs. After his death, his 
administrator renews and urges the same application by an 

of affidavit substantially the same as Jacobs’. 
Upon this motion the case is before us and we neither ex- 
WW. press nor intimate any opinion on the merits of the contro- 
if versy. For the purposes of this motion we must assume 
~~ that Jacobs’ allegation is true, in order that he may have an 


h opportunity to be heard; and we think on this assumption 
that the refusal of Warren’s administrator, to be made a 


i]. party, should not be allowed to deprive Jacobs’ representa- 
ge tive of an opportunity for an investigation into the merits 
t of the controversy between plaintiff and defendant, on the 


d conditions proposed by the administrator of Jacobs. 
It is our opinion that the administrator of Jacobs should 


0 
6 not be made party plaintiff, as it would introduce unneces- 
- sary confusion in the case, and that part of His Honor’s order 


is reversed, 
It is also our opinion that upon filing an indemnity with 
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the Clerk in this case, to be approved by him, against the 
costs of the action, he is entitled to have the administrator 
of Warren made a party plaintiff, and to be allowed to 
prosecute said action in his name, and in this respect the 
order made below is affirmed. 

We concur with His Honor in refusing to allow the action 
to abate on defendant’s motion. The administrator died in 
March, 1876, and in‘December following, Jacobs applied by 
affidavit and motion to have the succeeding administrator 
made a party, and there is no grounds on which it should 
abate. The refusal of the administrator d. b. n. to come in 
as a party, cannot have the ettect to deprive others of their 
rights, which were demanded in proper time. 

This opinion will be certified and the case remanded for 
further proceedings; each party to pay his own costs in this 
Court. 


















Per Curran. Judgment accordingly. 
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B. F. ARRINGTON, Executor v. W. T. DORTCH, Executor and 


others. 


Executors and Administrators--Widow’s Distributive Share--Ad- 
vancements. 


1. In ascertaining the distributive share of a widow who dissents from 
her husband's will, all his personal estate, whether consisting of ad- 
vancements theretofore made to children, or legacies to grand children 
or to strangers, is to be brought together, and her share is to be taken 
out of it pursuant to the statute of distributions. 

2. There is no substantial difference between Bat. Rey. ch. 117, § 7, and 
Rev. Code, ch, 118, § 12. 

(Worth v. McNeil, 4 Jones Eq. 272; Headen v. Headen, 7 Ire. Eq. 159 ; 
Hunter vy. Husted, Busb. Eq. 97; Credle v. Credle, Busb. Law 225, 
cited and approved.) 


ProcEepine for the Settlement of an Estate heard at 
Spring Term, 1877, of Nasu Superior Court, before Burton, J. 

This proceeding was instituted by the plaintiff, as execu- 
tor of John Harrison against his legatees, and W. T. Dortch, 
executor of his (Ilarrison’s) widow. The facts as agreed 
upon were substantially as follows : 

John Harrison died in said County in the year 1870, leav- 
ing a last will and testament of which the following isa 
copy; * * * “I give to my wife, Celestia E. Harrison, 
one year’s allowance, one hundred dollars in specie, and (a 
considerable amount and variety of personal effects) The 
three beds and the stock not disposed of to be sold at my 
death, and the household and kitchen furniture, still and 
fixtures, to remain in her possession during her natural life. 
Whatever she may bring here I consider hers. 

“ My desire is that all the land on the south side of her 
dower, including the tract on which N. C. Harrison former- 
ly lived, be sold or divided between N. C. Harrison’s chil- 
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dren. After the death of my wife, the dower to be divided 
equally between the children of my deceased son, John F. 
Harrison ; viz, Bettie and Mary. 

“T have already given to my daughter, Mary Drake, one 
note for $500 and one gold watch, to be handed to her after 
my death. My will is that all the bonds and money on 
hand, if any, and the proceeds of the sale be equally divi- 
ded between my grand-children, who have already been 
mentioned in this will.” 

After the death of the testator, his widow dissented from 
the will, had her year’s support allotted, and in 1873 she 
married again, and died in 1874, leaving a last will and tes- 
tament which was admitted to probate, and the defendant, 
Dortch, named as her executor duly qualified as such. 

Before the marriage of the plaintiff’s testator with said 
Celestia E., he made advancements to his children, (the said 
John F. and N. C.-Harrison and Mrs. Mary Drake) of slaves 
and other personal property of the value of several thousand 
dollars; they being his only thildren by a former marriage. 
It was insisted by the defendant executor, that said advance- 
ments should be accounted for in ascertaining the share of 
his testatrix in the estate of her first husband. It was in- 
sisted by the other defendants, that the defendant executor 
was only entitled to one-fourth of the personal property, and 
that the other three-fourths should be divided between the 
defendants, who are grand-children of the plaintiff’s testa- 
tor. 

It was then agreed, that if the Court should be of opinion 
with the defendant executor, all the money in the hands of 
the plaintiff should be paid over to said Dortch; for that, 
the same is not equal to the value of advancements made to 
each of said children ; and if the Court should be of opinion 
that the defendants are not required to account for the ad- 
vancements, then it was agreed that one-fourth should be 
paid to said Dortch, and three-fourths divided equally be- 
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tween the defendants, who are grand-children of the plain- 
tiff’s testator. 

Thereupon His Honor decided that said Dortch was en- 
titled to one-fourth of said personal estate, and that the 
grand-children—residuary legatees in said will—were not 
chargeable with advancements made to their parents, nor 
were the advancements to be taken into /ofchpot for the ben- 
efit of the widow. And as Mrs. Drake was a legatee, she 
would have to account for any advancements she may have 
received. From this ruling the defendant executor ap- 
pealed. 


Messrs. J. J. Davis and C. M. Cooke, for plaintitt. 
Messrs. Bushee & Busbee, for defendant. 


Byrxum, J. Bat. Rev. ch. 117, § 7 provides, that where 
she dissents from her husband’s will, “the widow shall have 
the same rights and estates in the real and personal property 
of her husband as if he had died intestate.” The Rev. Code 
ch. 118, § 12 provided, that “where a widow shall dissent 
from her husband’s will, she shall take as fully, and such 
part of his personal estate as she would take in case of his 
intestacy.” We can see no substantial difference between 
the two statutes as was attempted to be shown in the argu- 
ment, and therefore we must give the same construction to 
the former as the latter has invariably received in the decis- 
ions of this Court. Worth v. McNeil, 4 Jones Eq. 272, was 
decided in 1858, after the enactment of the Revised Code, 
and was a case entirely like the present; in that, advance- 
ments had there been made of slaves to the children by a 
former marriage. It was there held on the dissent of the 
widow, that in ascertaining her distributive share as in a 
case of intestacy, she was entitled to have advancements 
made under the will estimated as a part of her husband’s 
estate. The same principle was decided in Headen v. Headen, 
24 
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7 Ire. Eq. 159; Hunter v. Husted, Busb. Eq. 97; Credle v. 
Credle, Busb. Law, 225. 

His Honor in the Court below held that Mrs. Drake, one 
ef the children of the testator, being a legatee under the will 
must account for advancements made to her, but that the 
other twe children not being legatees, the advancements 
made to them were not to be estimated in favor of the 
widow as against the grand-children who claimed under the 
will. No such distinction can be sustained. In ascertain- 
ing the widow’s share who dissents, there is no will as to 
her, but the husband dies intestate; and of course all his 
personal estate, whether consisting of advancements thereto- 
fore made to children, or legacies to grand-children or 
strangers, is to be brought together and her share is to be 
taken out of it pursaant to the statute of distributions. Bat. 
Rev. ch. 45, $103. His Honor was probably misled by what 
the Court said in Worth v. WeNeil, supra, and by not advert- 
ing to the distinction there made between the case of the 
widow claiming against the will as in an intestacy where all 
the personal property must be brought in Aofchpot for her 
benefit, and the case of a division among children claiming 
under a will where advancements are not to be accounted for 
as between themselves. In this case all the advancements 
are to be accounted for and as of the time when made, and 
the widow or her personal representative is entitled toa 
child’s part as in case of an intestacy. 

It may be a hardship upon the children and legatees, as 
the advancements were made in slaves which have been 
emancipated by the results of the war, but then the law 
operates by fixed principles and cannot bend to cases of indi- 
vidual and exceptional hardship. 

There is error. Judgment reversed and judgment here 
according to the agreement in the case stated. 


Per CuRIAM. Judgment reversed. 
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MARY HALE and others v. WILLIAM E. AARON, Executor, 
and others, 


Executors and Administrators -- Purchaser -- Account -- Residuary 
Legatee. 


A purchase by an executor of a special legacy is not in fraud of the 
rights of the residuary legatees, and he can be held to no accountabilit® 
to them for any profit he may make by such purchase. 


(Peyton v. Smith, 2D. & B. Eq, 325, cited and approved.) 


Motion in the Cause, heard at Spring Term, 1877, of Ha1- 
1rax Superior Court, before Burton, J. 

Lewis Hale died, leaving a last will and testament ap- 
pointing his widow, Sarah Tale, executrix ; and upon her 
death and under her will the defendant entered upon the 
discharge of his duties as executor of the estates of both of 
them. Lewis bequeathed his whole estate to his widow 
except $1,000 to be pail in annual installments of $100. 
After disposing of her real estate, Sarah bequeathed several 
thousand dollars to sundry persons to be paid out of the 
money and choses in action on hand at her death. The 
plaintiff’s residuary legatees alleged that a settlement had 
been made with all the legatees except themselves, and that 
the interest of two other legatees had been purchased for 
less than its value by defendant Grizzard, for the benefit of 
the defendant executor who has now on hand a large 
amount of money, &¢., unadministered. Wherefore they 
demanded an account of the administration of the defend- 
ant executor, and judgment for the amount of their legacies, 
They also asked that the defendant Grizzard release to them 
any claim he may have to any portion of the assets by reason 
of said assignment, and pay over to them any money he 
may have received by virtue thereof. 

The defendant, Aaron, in his answer says he has filed a 
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full and perfect account, and has assets sufficient to pay only 
a ratable part of the amount bequeathed by said Sarah, and 
that he has paid the amount of the legacy under the will of 
said Lewis in full. 

The defendant, Grizzard, in his answer says that he is the 
bona fide owner of the interest assigned as aforesaid, and 
holds the same in his own right for a valuable consideration. 

The plaintiffs now move that certain promissory notes 
mentioned in their affidavit and alleged to be a part of the 
assets of the defendant’s testatrix, be delivered to the Clerk 
of said Court to abide the determination of the action. His 
Honor did not pass upon the truth of the allegations in the 
pleadings, but based his decision on the question of law 
arising thereon—namely, that the executor had a right as 
against the residuary legatees to purchase and hold the 
special legacies, and could not be held to account for the 
profits he might make by such purchase. Motion overruled. 
Appeal by plaintiffs. 


Messrs. Mullen & Moore, for plaintiffs. 
Messrs. E. Conigland, W. H. Dry and John Gatling, for 
defendants. 


Bynum, J. His Honor below properly enough rested his 
decision upon a point which goes to the merits of the action. 
The case is this: A testator makes a bequest of one thous- 
and dollars to A and four thousand dollars to B and the 
residue of his estate to C, D and E. _ The executor purchases 
and takes an assignment of the special legacies to B and C— 
at say halftheir value. Can the residuary legatees claim 
the benefit of such purchase ?—We think not. The case 
presents no such questions as whether such an assignment 
would not be void as against creditors, or be set aside at the 
instance of these special legatees themselves, and the execu- 
tor be held to account for the full value of the legacies. 














JUNE TERM, 1877. 











The debts are paid and the special legatees who have assign- 
ed do not complain. The only parties then who do com- 
plain are the residuary legatees. What interest have they 
in the special legacies ’—They are entitled to nothing until 
these legacies have been paid and are then entitled only to 
what of the estate is left. 

In Peyton v. Smith, 2 Dev. & Bat. Eq. 325, the administra- 
ter purchased at a discount an interest in and to a distribu- 
tive share of the estate while a suit was pending therefor. 
The other next of kin alleged that he had paid too little and 
claimed that the profit niade on the purchase shou!d result 
to them. But the Court held that while such con.racts are 
viewed with jealousy, whether the purchase ought to stand 
or not is exclusively a matter between the parties to the con- 
tract. “ As to all others it must be understood as transfer- 
ring the right which it professes to sell; and the price paid 
by the purchaser is a matter which concerns none but the 
parties.” It is attempted to distinguish the case before us 
from the one just cited ; in that, inthe latter there was no 
ulterior trust, but the administrator purchased the distribu- 
tive share from the cestui que trust himself. We do not see 
the distinction. In our case the purchase was also frem the 
cestuis que trust, the special pecuniary legatees. There was no 
ulterior limitation of these legacies but they belonged abso- 
lutely to the first takers. If they had died either before or 
after reducing the whole ora part of the legacies into pos- 
session, the plaintiffs could claim no portion of them under 
the will as residuary legatees. So far as they are concerned, 
it was nothing to.them whether the special legatees sold for 
value, or were cheated out of their legacies by the executor 
or any one else, 

There is but one view in which the residuary legatees 
could have had an interest in the special legacies and a right 
to maintain such an action as this. Ifthespecific pecuniary 
legatees or either of them had re/eased such legacy, the re- 
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lease would have enured to the benefit of the residuary lega- 
tees. But the deeds here, by which the transactions were 
carried into effect, were not releases of the estate, but direct 
and formal assignments of the legacies to the purchaser or 
in trust for him. It is true that the executor cannot sustain 
this purchase which was clearly made by him in his fidu- 
ciary character; but the residuary legatees cannot treat the 
assignment as if it had been a release and claim the benefit 
of the executor’s purchase. They were not parties to the 
instruments and cannot insist on their being upheld for 
their advantage. The benefit of the purchase must belong 
to the legatees who assigned, when they see fit to claim it, 
subject to the payment of the principal and interest paid by 
the executor. Upon such an assertion of their rights they 
will be remitted to their former state and condition. If 
this had been a contest between the general creditors and 
the executor who made the purchase, or if it had been the 
purchase of an outstanding incumbrance at an under value, 
in either case the purchase would have enured to the benetit 
of the estate. It was neither. Bartun v. Hassard,3 Drury 
& Warren’s Ch. Cases 4/51. His Honor was therefore correct 
in holding that the executor had a right as against the resid- 
uary legatees to purchase and hold the special legacies, and 
was not accountable to them for any profit he might make 
by the purchase. 

There is no error. 





















Per CurRIAM. Judgment affirmed. 
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W. H. SHIELDS, Administrator, v. W. N. ALLEN and others. 


Sale of Land--Special Proceeding--Parties--Executors and Admine 
istrators-- Homestead. 


1. Where a particular piece of land is sold under an order of Court, a 
good title is deemed to be offered and a purchaser will not be compelled 
to complete his purchase by payment of the price, if it appear that a 
good title cannot be made. It is otherwise in'cases where the sale is 
ordered merely of the estate of a person named, in the land. 


2. Where a sale of land was made by an administrator under an order of 
Court for the purpose of making real estate assets, in a proceeding to 
which certain infant heirs-at-law were not made parties by personal 
service of process, which land was afterwards set apart to such infants 
as a homestead ; J/eld, that the purchaser was entitled to have the sale 
vacated, the cash paid as part of the purchase money refunded and his 
note given to secure the residue of the purchase money cancelled. 


(Hinsdale vy. Williams, 75 N. C, 430; Allen v. Shields, 72 N. C. 504, cited 
and approved.) , 


SPECIAL PROCEEDING commenced in the Probate Court and 
heard on appeal at Spring Term, 1877, of Harrax Superior 
Court, before Buxton, J. 

The defendants are the heirs-at-law of James V. Allen, the 
intestate of plaintiff, whose land was sold for the payment of 
his debts. A portion of the land was bought by one John 
Manley who paid a part of the purchase money and gave a 
note for the balance due, with one John A, Reid as surety. 
Manley is insolvent. Reid died intestate and J. M. Mullen 
is his administrator. The report of the sale was returned 
and regularly confirmed, and the plaintiff directed to collect 
the balance of the purchase money at the maturity of the 
note. On the day of sale the defendants gave notice that 
they claimed the land as a homestead. See Allen v. Shields, 
72 N.C. 504. 

The plaintiff now applies for a rule on Mullen, the admin- 
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istrator of Reid, to show cause why judgment should not be 
rendered for the balance of the purchase money. This was 
resisted upen the ground that the plaintiff could convey no 
title to the land, and that the Court had no power to order 
a sale thereof. And it was insisted that the amount of the 
cash payment should be refunded. The Probate Judge re- 
fused the application and His Honor affirmed the judgment 
and the plaintiff appealed. 


Mr. Thos. N. Hill, for plaintiff. 
Messrs. Mullen & Moore, for defendant. 


Ropman, J. It is conceded that the minor children of 
Jehn V. Allen were entitled to a homestead in the lands 
described in the pleadings. 72N.C.504. After such home- 
stead was laid off there was no excess; the whole land did 
not exceed $1,000 in value. The homestead estate could not 
be sold to pay debts, nor could the reversion after the ex- 
piration of the homestead. Hinsdale v. Williams, 75 N. C. 
430. There was nothing, therefore, which the Court could 
authorize to be sold, or which the administrator could sell. 
The purchaser acquired nothing. All this seems to be ad- 
mitted ; at all events, we take it to be clear. 

The plaintiff, however, contends that the purchaser took 
the risk of getting a title and must pay his bid, although it 
happens that he gets no title, just as a purchaser at an exe- 
cution sale must. 

There is no doubt but that such is the law of execution 
sales. It is equally clear that when a Court orders a sale of 
a particular piece of land for partition or any other purpose, 
it offers to sell a good title and will not compel a purchaser 
to complete his purchase by payment of the price if it ap- 
pears that a good title cannot be made, except when the sale 
is expressly or by implication stated to be merely of the 
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estate of a person named, as on the foreclosure of a mortgage, 
or of some other certain and definite estate or right. 

The counsel for the plaintiff contends that the distinction 
is between a sale in invitum as by a sheriff under an execu- 
tion, and one which in fact or in form is by consent of par- 
ties as under a judgment for partition. 

But we conceive that no line of distinction on that ground 
can be maintained ; because in proceedings in partition or 
by creditors or others to enforce a trust, and in other analo- 
gous cases in which a sale may be ordered and in which a 
good title is offered, the decree may be and often is, both in 
fact and in form, in invitun. 

The test whether a good title or merely the estate of a 
named person, whatever it may turn out to be, is offered for 
sale must be found in the decree itself—and where that is 
not clear, in the nature of the proceedings in which it is 
made. Ina proceeding for partition the Court first deter- 
mines that the title to the preperty is in the parties, and be- 
tween the parties the adjudication. is conclusive. It then 
decrees that the land or other property be sold. Conse- 
quently it offers for sale a good title and cannot insist upon 
payment by a purchaser unless such a title can be made. So 
it is in cases where a Court decrees a sale by an executor or 
other trustee, and other analogous cases. The nature of the 
proceeding implies that a good title is offered, and it will be 
so deemed unless there be something in the decree for sale 
which ferbids such an implication. A Court may of course 
always describe in its decree what estate its commissioner is 
to sell and it ought always to do so; and especially is it 
needful to do so when it means that the purchaser is to take 
the risk of title. Generally it would unduly disparage the 
value of property to order a sale at the risk of the pur- 
chaser as to the title, and it would be unjust to the owners. 
It suggests that the title is doubtful. Hence a Court will 
never order a sale on such terms except in exceptional cases. 
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In the present case the complaint alleges that John V. 
Allen had died seized of the land which descended to his 
heirs, some of whom were infants, and that it was necessary 
to sell it to pay his debts. The Court orders that the ad- 
ministrator sell the land,and the order implies that it had 
adjudicated as to all the parties to the action that the land 
could properly be sold for the purpose. The land—that is, 
a good title to the land—was, and under the decree ought to 
have been, offered for sale by the commissioner. That was 
what the purchaser contracted for and he is at liberty to re- 
scind the contract when it appears that the commissioner 
cannot perform his part of it, i. e. cannot make a good title 
by reason of the right of the minor children to a homestead 
in it which takes the whole area sold. 

If the infants had been regularly made parties and had 
then neglected to claim their homestead, probably their 
rights would have been barred by the adjudication. All 
bidders had a right to suppose that the infants were barred, 
and the purchaser cannot now be compelled to complete a 
contract different from that which he entered into. He did 
not get what the Court ordered to be sold and what was 
offered for sale, which was the land. 

The distinction between such cases and a sale by a Sheriff 
under execution is obvious. In the case of execution sales, 
the order of ‘the Court, that is, the fi. fa., commands the 
Sheriff to sell any property of the defendant. Nothing in 
particular is directed to be sold. The nature and form of 
the proceedings show that there has been no inquiry as to 
the property or estate of the defendant in the thing sold. 
Consequently the purchaser buys what is professed to be sold, 
viz: the estate of the defendant in the thing and nothing 
more. 

The Court should have vacated the sale and ordered the 
note to be cancelled and returned to the maker and the cash 
price returned to the purchaser. 
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iV. The case is remanded to be proceeded in according to this 
) his opinion, The defendant in the motion will recover his costs 
sary in this Court. 
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and 
t is, 
t to ppeintienanens — 
was 
) Te- . 
ner J. B. LITTLEJOHN and wife v. C. J. EGERTON and others. oth tt 
itle oe Z 
° gp? . . JUOrise Ae 
ead Homestead--Adverse Possession under Sheriff's Deed--Practice in at 
Supreme Court. 7LU:C. 1G 
had 
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plaintiffs are entitled to a homestead; but it was held that 
judgment could not be rendered ora writ of possession issue, 
for the reason, that the homestead had not been assigned ac- 
cording to law ; the assignment which the Sheriff attempted 
to make before he sold under execution being void for un- 
certainty, in this, that it does not describe the homestead 
by metes and bounds, or give any description by which it can 
be identified. See Grier v. Rhine, 69 N. C. 346. 

The case was retained for further directions under the ex- 
pectation that the plaintiffs would take the necessary steps 
in order to have a homestead assigned by metes and bounds, 
The plaintiffs now move for an order of this Court to the 
Sheriff, commanding him to summon three appraisers and 
lay off a homestead according to law. 

The complaint demands judgment that the plaintiffs be 
put into possession of so much of the homestead as can be 
identified; to-wit: “ the dwelling-house and curtilage, and 
the land on each side of the road,” and tbat the assignment 
may be perfected as to the balance, by having the 200 acres 
ascertained by metes and bounds. 

The assignment of a homestead if void in part is void in 
toto. The party is not at liberty to have possession of a part 
and ask to have the balance “ patched up.” So the plaintiffs 
now cut loose from the former assignment and ask to havea 
homestead assigned de novo. Can this Court make the 
order ¢ 

The Homestead Act, Bat. Rev. ch. 55, provides two modes 
of laying off the homestead; one, by the officer who levies 
an execution or other final process obtained on any debt, and 
the officer is required to summon three appraisers who are 
to lay off the homestead by metes and bounds; the other, 
upon the application of any resident of the State to a Justice 
of the Peace, who shall appoint three assessors whose duty 
it shall be to lay off a homestead by metes and bounds. 

We see no ground on which this Court can lay off a home- 
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that stead by an order to the Sheriff of the County, commanding 
ssue, him to have the homestead laid off by appraisers. It is sug- 
d ac- gested that the pendency of an action in which it becomes 
pted necessary that a homestead should be assigned, gives this 
> un- Court power to have it done, as incident to its jurisdiction. 
tead We do not think so. The pendency of the action and the 
t can necessity for having a homestead assigned, gives the Court 
power to stay proceedings until the assignment can be made, 
. eX- but it does not give this Court power to have it done ; for it 
teps is a Court of appellate jurisdiction, and to have a homestead 
nds, assigned would be to assume original jurisdiction. The 
the Homestead Act makes no provision for a case like the pres- 
and ent, and yet there must be some remedy, for the plaintiff's 
right to a homestead was not extinguished by the fact that 
. be the land was sold under execution. When there is a right 
1 be there isa remedy. The Sheriff cannot give the remedy, for 
and having sold under the execution and made a deed, he is 
ent functus officio, and has nothing more to do in the matter. 
Tes Can the Justice of the Peace give the remedy? The 
Homestead Act, § 7, assumes that the debtor, who applies to 
in a Justice of the Peace to have his homestead laid off, is in 
art possession, so that section does not fit our case 
tts By § 11, the Justice of the Peace is required to give notice 
ea to the creditors. Tere, the creditors have no longer any in- 
he terest in the question. The purchaser at Sheriff's sale (and 
| those claiming under him) is the only other party concerned 
les save the party who is making claim to a homestead. So 
les that section does not fit our case. 
nd Ex parte Branch, 72 N.C. 106, was referred to as being 
re in conflict with this view, and as tending to show that a Jus- 
1, tice of the Peace has power to give the remedy. There, the 
ce debtor conveyed his land to a trustee to secure certain cred- 
ty itors, with an express exception of “so much of the land as 
may be laid off and assigned as a homestead under the Act 
of Assembly.” After his death the widow filed a petition 
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before a Justice of the Peace to have a homestead laid off. 
The Justice of the Peace gave notice to the creditors who 
made themselves parties. The Justice of the Peace decided 
in favor of the petitioner, the creditors appealed, and the 
Superior Court affirmed the judgment of the Justice and 
ordered a writ of procedendo, and upon appeal to this Court 
the, judgment was affirmed. No objection was made on the 
ground of adverse possession, and it is assumed that the 
maker of the deed of trust remained in possession up to his 
death, and it was considered that the homestead did not pass 
by the deed, because of the exception. In our case there is 
an actual adverse possession by the defendants claiming 
under the Sheriff's deed, and that deed conveys the entire 
legal estate in the land without any exception of the home- 
stead. We conclude that these facts distinguish the cases, 
and that in our case the Justice of the Peace has no juris- 
diction. The land is beyond his reach. 

It remains to be seen whether the Superior Court has 
power to give the remedy, and cause a homestead to be laid 
off, notwithstanding the Sheriff's sale and deed, and the ad- 
verse possession of the defendants under that title. If the 
Sheriff’s deed had excepted so much of the land as may be 
laid off as a homestead, Braneh’s case would have been appli- 
cable. But the deed conveys the entire tract and makes no 
exception. So the plaintiffs are forced to rely for their protec- 
tion upon the provisions of the Constitution which secures to 
them a homestead. Suppose a Sheriff wilfully refuses to 
have a homestead assigned, and sells and conveys the entire 
tract ; or suppose the appraisers through ignorance or mis- 
take omit some matter essential to the validity of the assign- 
ment of a homestead, and the: Sheriff sells and makes a 
deed; can it be that the defendant in the execution will 
thereby lose his homestead ?—and can the purchaser at Sher- 
iff’s sale, with a good conscience, take advantage of the 
wrongful conduct of the Sheriff, or the ignorance or mistake 

























‘JUNE TERM, 1877. 





LITTLEJOHN 0. EGERTON. 





of the appraisers, and thereby defeat the homestead? It is 
no answer to say, the Sheriff is lable to indictment and to a 
civil action fordamages. That does not “ enforce the right ” 
which is for the man to enjoy his homestead. And in the 
latter instance he would not have even the poor consolation 
of an indictment and civil action against the appraisers, for 
we suppose that as in our case they acted from ignorance or 
mistake. In these cases, equity will interfere and say to the 
purchaser ;—you are not allowed to take this iniquitous ad- 
rantage, but will be treated as holding the title subject to 
the homestead right. If it be said, however it might 
have been against the. purchaser at Sheriff’s sale, the Court 
cannot take sides against the defendants, for they are pur- 
chasers for full value without notice, and equally entitled to 
the protection of the Court, the reply is :—In the first place, 
it is not true that they purchased without notice; they had 
notice of the plaintiffs’ homestead right, and they have no- 
tice that the waiver on his part was by parol and not by 
deed “with the veluntarv signature and assent of the wife 
signitied on her private examination according to law.” It 
was therefore folly to buy and take the chances, and they 
have no right to complain. when the game goes against 
them ;—In the second place, this is not an ordinary trust or 
equity which is annexed to the person and not to the 
land ; on the contrary it is a right annexed to the land and 
follows it like a condition into whosesoever hands it goes 
without regard to notice. When the equity is personal, 
and not annexed to the land,one who acquires the legal title 
by purchase for valuable consideration without notice can 
put himself on the doctrine, “when the equities .are equal 
the law prevails,” and his legal title will not be disturbed ; 
otherwise when the right is annexed to the land by an ex- 
press condition or by ‘the act of law. 

An instance of the former kind is that of a right to redeem 
land held under mortgage. A condition was annexed to the 
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estate at its creation whereby it was to be void on payment 
of the money. This condition follows the land after the 
time of payment has expired, and it may be redeemed in 
the hands of one who acquired the legal title for valuable 
consideration without notice. This is familiar learning, and 
I will not take the trouble to cite the authorities. 

An instance of the latter kind is the one we now have 
under consideration. True, no authorities can be cited, and 
our conclusion must depend upon “ the reason of the thing ;” 
but that is so convincing and the analogy to a right of re- 
demption is so clear, that authority is not necessary to sup- 
port it. It will stand alone, because it is a principle neces- 
sary to give full effect to a provision of the Constitution. A 
condition is a quality annexed to land whereby an estate may 
be defeated. A homestead right is a quality annexed to land 
whereby an estate is exempted from sale under execution for 
debt. 

The cause will be remanded to the Superior Court with 
certified copies of the two opinions that are filed, to the end 
that the Superior Court may appoint three commissioners 
to lay off the homestead of the plaintiffs, with instructions 
to give notice at the time to the defendants, and in all par- 
ticulars to observe as near as may be the requirements of 
the Constitution and of the Homestead Act. Each party 
will pay his own costs in this Court. 


Per Curiam. Judgment accordingly. 
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ELIAS J. JENKINS vy. WILLIAM O. BOBBITT. 


Homestead Estate--Reversicnary Interest--Deed--Assent of Wife. 


1. A married woman has no interest or estate in the reversion which takes 
effect after a homestead estate; Therefore, the assent of the wife is not 
necessary to give validity to a deed of the husband conveying such 
estate in reversion. 


2. Under Art, X §8 of the Constitution the assent of the wife is necessary 
to a disposition of the homestead estate. 


(Hinsdale vy. Willliams, 75 N, C. 430, cited and approved.) 


Crvit Action tried at August Special Term, 1876, of 
GRANVILLE Superior Court, before Seymour, J. 

This action was brought to foreclose a mortgage, and a 
jury trial being waived by the parties, His Honor found the 
following facts: 

1. On the 23d of January, 1874, the defendant executed 
to the plaintiff a mortgage on certain lands in the County of 
Granville to secure a debt of $500 which he owed to plain- 
tiff. 

2. The mortgage deed was without the consent, signature, 
or private examination of the defendant’s wife. 

3. Previous to the execution of the mortgage, the said 
land was, upon petition of defendant and in conformity to 
the Act of Assembly in such case made and provided, assign- 
ed to him as his homestead, and the defendant with his wife 
and one minor child is now living thereon. 

4. The defendant was married to his said wife in 1851, 
and bought the land in controversy in 1858. 

5. The amount due plaintiff in the indebtedness which 
said mortgage was given to secure, is $500 with interest 
from the 23d of January, 1874. 

Upon these facts His Honor held, that the deed conveying 
said lands was invalid upon the ground that the wife did 
25 
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not assent thereto, and that plaintiff was not entitled to 
judgment of foreclosure, but was entitled to judgment for 
the amount due with interest. From so much of said judg- 
ment as refused an order for foreclosure, the plaintiff ap- 
pealed. 


Messrs. J. B. Batchelor, L. C. Edwards, and Merrimon, 
Fuller & Ashe, for plaintiff. 
Messrs. Busbee & Busbee, for defendant. 


Pearson C. J. Previous to the execution of the mortgage 
mentioned in the pleadings, the homestead of the defendant 
had been duly assigned in the land. The question is,—was 
a conveyance of the land subject to the homestead valid to 
pass the reversion? His Honor ruled that the conveyanee 
was invalid for want of the assent of the wife of the defen- 
dant. 

The wife has no estate, interest or concern in the rever- 
sion. It does not take effect in possession until after the 
termination of the homestead estate. So we are at a loss to 
see on What ground the assent of the wife should be neces- 
sary, in order to give validity to the deed of the husband, 
by which he conveys his estate in reversion. We learned 
on the argument that the opinion of His Honor was based 
on what he conceived to be the proper construction of the 
Constitution, Art. X,§ 8: “ Nothing contained in the fore- 
going sections of this article shall operate to prevent the 
owner of a homestead from disposing of the same by deed ; 
but no deed made by the owner of a homestead shall be 
valid without the voluntary signature and assent of his wite 
signified on her private examination according to law.” 
We think it clear that this section refers exclusively to the 
disposition of the homestead estate by the owner thereof, 
and has no reference whatever to any conveyanee he may 
make of his estate in reversion. By the proper eonstrue- 
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tion, this section should read ; “ But no deed purporting to 
dispose of the homestead, made by the owner of a homestead, 
shall be valid without the voluntary signature and assent of 
his wife, signified on her private examination according to 
law.” Read in this way, there is sense in it; but to make 
it apply to a disposition of the reversion as well as a dispo- 
sition of the homestead estate, incurs the censure of the rule, 
heret in litera, heret in cortice.” 

By the common law, there was the same right of disposi- 
tion in respect to an estate in reversion, as to an estate in 
possession ; the only difference being that a reversion after 
a freehold estate was passed by grant, and an estate of free- 
hold in possession was passed by feottment. 

As the owner of an estate in reversion after a homestead 
estate had a right to make a voluntary alienation, it follow- 
ed that his creditors had a right to have it sold under exe- 
cution. Ilence the necessity for the statute, Bat. Rev. ch. 
55, § 26. Ifthe wife had the power to put a veto upon the 
sale of the reversion by refusing to give her assent, that Act 
would not have been needed. But such a power on the 
part of the wife, to object either to the voluntary disposi- 
tion of the reversion by the husband, or to an involuntary 
disposition of it by execution, was not then suggested by 
any one. 

Hinsdale v. Williams, 75 N. C. 430, extends the operation 
of the Act to sales of the reversion by an administrator to 
pay debts; but asale by the owner of the homestead of his 
estate in reversion stands as at common law, and the owner 
has full power to sell it, or to mortgage it if he desires to 
raise money on the credit of it. It is his property; why 
should he not have a right to dispose of it? The right 
seems to be eonceded by His Honor, unless it be restrained 
by the section of the Constitution upon which we have com- 
mented. 

Error. Judgment appealed from reversed. This will be 
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certified to the end that judgment of foreclosure by sale 
may be entered in the Court below. 






Per Curiam. ' Judgment reversed. 





































BRANCH & CO, v. WILEY TOMLINSON, 


Personal Property Exemption--Waiver--Executory Contract. 


1. Where the defendant agreed under seal not to claim his personal prop- 
erty exemption against the collection ofa certain debt; He/d, that such 
agreement is not binding upon him. 


2. In such case the contract is executory and a levy and sale by the sheriff 
of any portion of his personal property exemption in no way effects 
the title of the defendant thereto. 


3, In such case the Court will not compel the defendant to a specific per- 
formance of his contract, but will leave the plaintiff to his action for 
damages for its breach. ; 

(Williams v. Howard, 3 Mur. 74; Austin v. Gillaspie, 1 Jones Eq. 261, 
cited and approved.) 


Cast AGREED, heard at Spring Term, 1877, of Wui.soy 
Superior Court, before Moore, J. 

The case is sufficiently stated by Mr. Justice Farrciotu 
in delivering the opinion of this Court. 

His Honor held that the waiver in the note was binding 
upon the defendant, and that at the time of the levy by the 
Sheriff on the property of defendant, he was estopped from 
claiming his personal property exemption. Judgment for 
plaintiff. Appeal by defendant. 


: Messrs. Connor ¢ WeodarJ, for plaintiff. 
Messrs. Kenan § Muirsy, for defendant. 
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Farrctoru, J. The agreed case states the following facts : 
The defendant made the following written agreement with 
the plaintiffs : 


“Witrson, N. C., July 4th, 1876. 
One day after date, for value received, 1 promise to pay 
Branch & Co. or order $49.09, with interest from January 
1st, 1876, at 8 percent. I hereby agree that I will not claim 
any homestead or personal property exemptions on any final 
process issued for the collection of this note, and expressly 
waive the same. Witness my hand and seal. 
Wiey TomMLinson. [SEAL.] 
Witness, J. F. Farmer.” 


The plaintiffs had a judgment on this instrument, issued 
an execution to the Sheriff, who sold defendant’s horse 
thereunder, and plaintiffs purchased it aud bring this suit to 
recover the same. The defendant, at the time of the levy, 
claimed his personal property exemption which was not 
allowed him. Did the defendant waive his right to his per- 
sonal property exemption, is the question presented, and we 
are of opinion that he did not. 

The Constitution, Art. X, exempts from sale under execu- 
tion a homestead for the benefit of every resident of the 
State, and after the death of the owner thereof, for the wife 
or children during her widowhood or their minority. It also 
provides the on/y mode of disposing of the same,—namely, 
by a deed of the husband and wife and her privy examina- 
tion duly taken. 

It also exempts $500 worth of the persoual property of 
every resident of the State from sale under execution, and 
the Legislature (Bat. Rev. ch. 55, §10,) has given the wife 
or children a right to have the same laid off, if he fails to 
do so before his death, and the Constitution and Legislature 
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both are silent as to the mode of disposing of such exempted 
property. 

These provisions manifestly disclose the settled policy of 
the State to secure a home and the means of support to each 
one of its resident citizens, which the Courts must recognize 
and sustain. 

It may be assumed that the defendant, as he could sell the 
exempted property at any time, or mortgage it, could waive 
his right at the time of the levy, and that a sale then made 
by the Sheriff would pass the absolute title to the purchaser ; 
but an agreement beforehand to do so, being merely an ex- 
ecutory agreement, in no way affects the title which remains 
in the defendant until a sale. nor does it prevent him from 
disregarding his ‘contract if he chooses to do so, and leave 
the plaintiffs to their action for damages. It is an agree- 
ment with the plaintiffs, and not with the Sheriff, whose 
duties are prescribed by law. 

It is urged that the defendant should be compelled to per- 
form his agreement specifically, This remedy is not a mat- 
ter of absolute right in the parties, but is one resting in the 
sound discretion of the Court. 

An agreement even for the purchase of land must be cer- 
tain, just and fair in all its parts, impartial for the plaintiff 
and not oppressive to the defendant, before the aid of a 
Court of Equity can be invoked to enforce it ; but when the 
contract is fit for the intervention of the Court, a decree of 
performance will follow as a matter of course. Whereas in 
the case of a contract for the sale of personalty, it will not 
be decreed specifically except in certain cases for peculiar 
reasons. This is the settled rule and it does not rest upon 
any distinction between real and personal property, but upon 
the ground, that in the former case, damages at law will not 
afford an adequate remedy, because lands have a peculiar 
and special value, some being more valuable and more con- 
venient to the purchaser than others. Whereas in the latter 
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case, damages calculated at the market valueafford a remedy 
as full and complete as the delivery of the articles to the 
purchaser would be, because like articles can be easily pur- 
chased with the money recovered. One horse or one ton of 
iron has no peculiar value over another of the same kind. 

In some cases, however, the Court will enforce contracts 
of the latter kind, as in the case of an heir-loom, a favorite 
picture, a portrait or other family relics, in favor of mem- 
bers of the family ; because these articles have something 
abeve their market value, called pretium affectionis. In the 
case of Williams v. Howard, 3 Mur. 74, the contract for a 
favorite slave was ordered to be executed, Chief Justice 
TAYLOR saying, that “fora faithful family slave, endeared 
by a long course of service or early associations, no damage 
can compensate ; for there is no standard by which the price 
of affection can be adjusted, and no scale to graduate the 
feelings of the heart.” 

The same order was made in Austin v. Gillaspie, 1 Jones 
Fq., 261, on a contract for shares in a railroad not yet com- 
pleted, on the ground of a trust; and notably, that there is 
a difference between government stock in England, which 
may be bought readily in market at a well known value, and 
shares in a railroad company taken for the purpose of con- 
structing the same, the value of which shares could not well 
be estimated in damages. 

It will be observed that in our case there is no description 
of property, no agreement te sell or make title to anything ; 
30 that specific performance is out of the case. 

The agreement is to waive a right in contravention of 
State policy, which agreement this Court cannot undertake 
to enforce. We find that the same conclusion in regard to 
the supposed waiver has been adopted in Kentucky. Maxley 
vy. Ragan, 10 Bush., 156. 

There is error. 


Per Curiam. Judgment reversed. 
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EVA C, HUNTLEY v. JACKSON WHITNER, Administrator. 


Married Women-- Bonds of, void. 


A married woman is not bound upon a bond executed by her for the ac- 
quisition of property to make equality of partition of land between 
herself and her sisters. 


Civit Action commenced before a Justice of the Peace and 
tried on appeal at Spring Term, 1877, of Catawsa Superior 
Court, before Schenck, J. 

David Link died intestate in 1870, leaving a widow and 
three children—namely, the plaintiff, the defendant’s intes- 
tate (Sarah Cline) and Barbara Sigmore. The two last 
named were married women in 1873, and the plaintiff a 
widow. These three persons held the land, of which their 
ancestor died seized, as tenants in common, and with their 
husbands proeured commissioners to divide the same be- 
tween them. After the division they joined their husbands 
in executing quit-claim deeds for their respective shares. 

The commissioners charged the dividend allotted to Sarah 
Cline with $200, and she without objection from her hus- 
band executed a note of which the following is a copy ; “One 
day after date I promise to pay Eva C. Huntley the sum of 
two hundred dollars, the land to stand security until paid 
for, for value received. October 28th, 1873. Sarah Cline, 
[Seal].” 

This note was given to make the shares equal in value, 
and is the subject of this action. His Honor held that the 
plaintiff could not recover upon the ground that Sarah Cline 
was a feme covert at the time she executed the note. Judg- 
ment for defendant. Appeal hy plaintiff. 


Messrs. M. L. McCorkle and R. F. Armfield, for plaintiff: 
Mr. G. N. Folk, for defendant. 
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ReaveE, J. The question is, whether the bond of a married 
woman to pay money given for a fair and full consideration 
is valid and binding upon her ? 

It is familiar learning that the contract of a married wo- 
man is not merely voidable like the contract of an infant, 
but that it is absolutely void and of no effect and cannot be 
ratified. 

It is supposed, however, that our Constitution of 1868, and 
our Legislature since, have made some exceptions to the 
common law doctrine. They have made none whatever as 
to the general doctrine. Ifa married woman borrows of me 
$100 and gives me her bond for it, she is no more liable than 
she was at common law. So if she sells me her land or other 
property and I pay her for it. 

The exceptions are that under the constitutional provision 
all that is hers at the time of marriage, and all that she shall 
acquire during marriage, shall remain her sole and separate 
property, and may be devised or bequeathed by her to take 
effect after her death, and may be conveyed by her to take 
effect immediately or at any time, with her husband’s writ- 
ten assent. Const. Art. 10, $6. And under the statute she 
may make a contract affecting her property for her necessary 
personal expenses, and for the support of the family, and to 
pay her debts existing before marriage. This she may do 
of her own accord, by her own separate act, without the con- 
sent ef her husband. Bat. Rev. ch. 69, § 17. 

This case does not fall under any of the exceptions. To 
put it in the strongest light for the plaintiff, it was a bond 
given for the acquisition of property to make equality of 
partition of land between her and her sisters. She is not 
bound upon the bond. But whether the /und is not bound, 
is a question in regard to which the plaintiff will no doubt 
be advised. 

There is no error. 


PER CuRIAM. Judgment affirmed, 
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JOHN W. KIRKMAN, Administrator, vy. THE BANK OF GREENS- 
BORO. 


Married Women-Right to Receive their Property not Restricted. 


1. The constitutional and statutory restriction upon the rights of married 
women in regard to the management of their separate estate, does not 
operate to prevent them from receiving or reducing their property into 
possession without the written assent of the husband. 


ch) 


. Where an attorney collected money due a married woman as distribu- 
tee of a decedent’s estate and paid the same in a certificate of deposit 
on a bank, and the bank subsequently paid her the amount thereof; 
Held, that the husband as administrator of his wife could not recover 
the amount of the certificate from the bank, on the ground that his 
written assent to the transaction had not been obtained. 





Crvit Action tried at Spring Term, 1877, of GuiLForD Su- 
perior Court, before Coz, J. 

The plaintiff, John W. Kirkman, married Nancy E. Cly- 
mer in 1858, who was a widow with two children—namely, 
Joseph Clymer and a daughter, who married Henry A. Wil- 
son. 

The said Nancy in 1872, was a distributee of a certain 
estate, and as such was entitled to the sum of $690. In the 
settlement of this matter in 1873, Messrs. Dillard & Gilmer, 
her attorneys, deposited said amount with the defendant 
Bank, and took a certificate of deposit which they turned 
over to her, and she held the same more than six months. 

The said Nancy died intestate on the 12th of February, 
1875, and the plaintiff was duly appointed her administra- 

‘tor. He then demanded of the defendant payment of the 
amount of the certificate. The other facts necessary to an 
understanding of the case are stated by Mr. Justice READE in 
delivering the opinien of this Court. 

Upon issues submitted, and under the instructions of His 
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Honor, the jury rendered a verdict fer the defendant. 
Judgment. Appeal by plaintiff. 


Messrs. Scott ¢ Caldwell, for plaintiff. 
Messrs. Scales ¢ Scales, for defendant. 


Reape J. Under the’ Constitution the real and personal 
property of the wife “shall remain and be her sole and sep- 
arate estate, * * * and may be devised and bequeathed, 
and with the written assent of her husband, conveyed by 
her as if she were unmarried.” Const. Art. 10, § 6. 

No power whatever is given to the husband, and no re- 
striction upon the wife, except as to the ‘“ conveyance” of 
the property to take effect during her life, which requires 
the husband’s assent in writing. 

The statute which was intended to carry out the constitu- 
tional provision uses somewhat different language: ‘“ No 
woman during her coverture shall be capable of making any 
contract to affect her real or personal estate, without the 
written consent of her husband.” Bat. Rev. ch. 69, § 17. 

It is not worth while to consider whether the Legislature 
could restrict or enlarge the rights of the wife or of the hus- 
band, as they are declared in the Constitution, because it is 
evident that the Constitution and statute are in harmony, 
and mean the same thing—to make the wife’s property her 
own as if she were unmarried, without the power of sale, or 
charge, to operate during her life, without the husband’s 
written consent. 

Does the constitutional restriction against her “ couvey- 
ing” her property, or the statutory restriction against her 
“making any contract to affect it” without the written 
assent of the husband, operate to prevent her from acquir- 
ing, receiving, or reducing her property into possession 
without his written assent ?—Can the husband, by withhold- 
ing his written assent, prevent the wife from reducing her 
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property into possession ?—If I have her property, may I 
not deliver it up to her ?—IfI owe hera debt, may I not pay 
her?—Undoubtedly ; else instead of making the wife’s prop- 
erty her own, “sole and separate,” she would be completely 
at the mercy of her husband. 

If she had not the right to receive her property in this 
case, then she never has received the $690 from anybody, 
from the administrator, from Messrs. Dillard & Gilmer, nor 
from the Bank. They all owe it to her now, and her ad- 
ministrator had his choice to sue any of them. But if she 
had the right to receive it from the administrator, from 
Messrs. Dillard & Gilmer, or the Bank, then she has received 
it, and her administrator cannot recover it. 

Messrs. Dillard & Gilmer owed her $690 which they had 
collected for her of an administrator, and they for safety and 
convenience deposited the money in Bank, the defendant, to 
her credit, and took a certificate of deposit as evidence that 
they had done so; and in the presence of her husband, and 
with his ora/ but not his writ'en assent, they delivered to her 
the certificate of deposit and she gave them a written re- 
ceipt for the amount, which receipt was witnessed by her 
husband. 

In that $690 which they had collected for her and which 
they owed her, she had a property, and in some sense the 
discharging them and taking the Bank in their place was a 
“contract affecting her property,” and yet it would seem 
monstrous to hold that by that transaction she had “ con- 
veyed ” her property to them in the sense used by the Con- 
stitution, or madea “contract with them affecting it,” in the 
sense used by the statute. They owed her a debt and paid 
it to her, that was all. 

Now suppose she had gone immediately to the Bank with 
the certificate and drawn the money and given up the cer- 
tificate, how could that have differed from the transaction 
with Messrs. Dillard & Gilmer? Not atall. In both cases 
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she was “receiving” her property, and not “conveying” or 
Peart gy 
“disposing” of it. 
If she could have gone to the Bank and received the 
money with her own hands, she could have sent an agent 


just as well; and that is just what she did. At one time 


she sent her son to the Bank with the certificate and with a 
written order to the Bank to pay her son $300 “for her,” 
which the Bank did, and endorsed the payment on the cer- 
tificate and sent it back to her. Subsequently there was 
another payment of $90 endorsed on the certificate, but it is 
not stated to whom the payment was made, as there had 
also been a prior payment of $20 endorsed. And finally 
the certificate was sent by another son, or son-in-law, to the 
Bank with the following endorsement. “Mr. Gray: Please 
pay the amount of this note to H. A. Wilson. Yours, 
Nancy E. Kirkman.” And the Bank paid the money and 
took up the certificate. 

Now in all this, what property did she “convey” to the 
lank, or what contract did she make with the Bank affect- 
ing her property? It is admitted that the payments of $20 
and $90 were for her; the order for $300 stated expressly 
that it was for her, and the endorsement requesting the 
balance to be paid to Wilson, only made him her agent to 
receive it, the certificate not being negotiable, being payable 
in currency. So that the Bank paid the whole of it to her, 
or her agent. 

But then it is said that notwithstanding that, yet she in 
fact received the money and gave the $300 to one son and 
the balance to another son or son-in-law. Grant that to be 
so, and yet it does not affect the defendant. The defendant 
knew nothing of that fact and was not obliged to look to 
the use made of the money after she had received it. 

It should be noticed that this is not the suit of the hus- 
band in his individual right, but as administrator of his 
wife, and as such he has no right which she would not have 
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if she were alive and the plaintiff in this aetion. And hav- 
ing received her property from the Bank by herself or her 
agents, or by persons whom she induced the Bank to believe 
were her agents, and having “conveyed” nothing to the 
Bank, she could not recover. 

We have laid but little stress upon the issues or the find- 
ing of the jury, because they are so confused as to be unin- 
telligible. We have gathered the facts as best we could 
from the whole record. 

There is no error. 


Per CURIAM. Judgment affirmed. 








State on relation of M. V. PRINCE Chairman, &c. vy. K. M. MCNEILL 
and others. 


Sheriff-——Official Bond-- Breach of--Conditions Expressed. 


1, Where an action was brought on the bonds of a Sheriff, given in 1872 
and 1873, conditioned only for those years, for default in collecting taxes 
for the year 1874; Held, that a demurrer to the complaint was properly 
sustained. 

2. In such ease the conditions expressed in the bonds cannot be enlarged 
so as to embrace the year 1874; nor will the law prescribe the condi- 
tions, without regard to the conditions expressed in the bonds after 
they are executed. 

(State v. Bradshaw, 10 Ire. 229; Holtv. McLean, 75 N. C. 847; Eaton v. 
Kelly, 72 N.C. 110 ; Crumpler vy. The Governor, 1 Dev. 52; State v. 
Long, 8 Ire. 415; State v. Brown ; 11 Ire. 141, cited, distinguished and 
approved.) 


Civiz Action for Breach of Official Bond, tried at Falt 
Term, 1876, of Harnetr Superior Court, before Furches, J. 
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This action was brought by the plaintiff as Chairman of 
the Board of County Commissioners against the defendant, 
K. M. MeNeill and the sureties on his bonds as Sheriff of 
Harnett County, executed respectively on the 2d of Sep- 
tember, 1872, and the 1st of September, 1873. 

The allegation was that the Sheriff failed to collect and 
to pay over the whole amount of taxes as evidenced by the 
list placed in his hands in July, 1874; that there was a bal- 
ance due of $7,606.06, and that the County Treasurer, re- 
fusing to bring the action as he was required te do, is made 
a party defendant. 

The defendants demurred to the complaint and assigned 
as cause : 

1. Because the action is in the name of plaintiff as Chair- 
man of the Board of Commissioners. 

2. Because it appeared from the complaint that the bond 
declared on was given for a special purpose, and conditioned 
for the collection and payment of * all the taxes due for said 
County for said year,” (1872), &c., and that the same was 
unauthorized by law, and not binding on defendants. 

3. Because the complaint does not allege that there was 
any failure on the part of the Sheriff to collect and pay over 
the taxes assessed upon the list which came into his hands 
on the Ist of July, 1873. 

4. Because the complaint assigns as a breach of the bond 
given in September, 1872, a failure to account for and pay 
over the taxes collected, or which ought to have been col- 
lected upon the list which came into the hands of the Sheriff 
in July, 1874. 

5. And because the complaint assigns as a breach of the 
bonds given in September, 1872 and 1873, a failure to col- 
lect the taxes upon the list which came into the hands of 
the Sheriff in July, 1874, and demands judgment against 
all the defendants for the penalty of both of said bonds. 
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His Ilonor sustained the demurrer and gave judgment in 
favor of defendants for costs. Appeal by plaintiff. 


Messrs. John Manning and N. W. Ray, for plaintiff. 
Messrs. W. A. Guthrie, Neill McKay and W. E. Murchison, 
for defendants. 


Reape J. The plaintiff insists that his right to recover 
is clear under the decision in State v. Bradshaw, 10 Ire. 229; 
that upon a Sheriff’s bond conditioned that “he shall pay 
all money by him received by virtue of any process, to the 
person or persons to whom the same shall be due, and in all 
other things will truly and faithfully execute the said office 
of Sheriff during his continuance therein,” the sureties were 
liable for the Sheriff’s default in collecting and not paying 
over money, which by law he was bound to collect and pay 
over. That is the whole case, and how it governs this is 
not seen. 

In this case there is no such condition in the bonds, gene- 
ral or special; and the only conditions in the bonds to col- 
lect and pay over the taxes for the years 1872 and 1873, 
were strictly complied with. 

The plaintiff insists that the defendant Sheriff, instead of 
giving a bond in September, 1872, conditioned for the col- 
lection and payment of the taxes of 1872, and another bond in 
1873, for the collection and payment of the taxes of 1873, 
both of which bonds he complied with, he ought to have 
given a bond in September, 1872, and in September, 
1873, conditioned for the collection and payment of the 
taxes of his whole term of office, which would have in- 
cluded the year 1874, in which year he was a defaulter, 
and that what he ought to have done he is to be taken as 
having done ; and his bonds of 1872 and 1878, although con- 
ditioned only for those years, are to be construed as if con- 
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ditioned for the collection and payment of the taxes of 
1874. 

It is not pretended that that would be so at common law, 
or by the ordinary rules of construction; but that it is so 
under our statute which provides as follows: ‘ Whenever 
any instrument shall be taken or received under the sanction 
of the Board of County Commissioners, &c., purporting to 
be a bond executed to the State for the performance of any 
duty belonging to any office or appointment, such instru- 
ment notwithstanding any irregularity or invalidity in the 
conferring the offices, &c., or any variance in the penalty or 
condition of the instrument from the provision prescribed 
by law, shall be valid, and put in suit in the name of the 
State for the benefit of the person injured by a breach of the 
condition thereof, in the same manner as if the office had 
been duly conferred, &c., and as if the penalty and condition 


of the instrument had conformed to the provisions of law.” 


It is insisted that under that statute the conditions of the 
bonds sued on are to be enlarged and-construed as if they 
embraced in express terms the year 1874, or the whole term 
of office; that as soon as the defendants executed the bonds, 
the law prescribed the conditions without regard to the con- 
ditions as expressed in the bonds. If the statute had been 
intended to be as broad as that, then the statute itself ought 
to have set out the conditions, so that the obligors could 
have known what obligations they were incurring. Other 
sections of the statute require the Sheriff before entering 
upon the duties of his office to execute three bonds—namely, 
“one conditioned for the collection, payment and settlement 
of the County, poor, school and special taxes, as required by 
law, in a sum double the amount of said taxes; one for the 
collection, payment and settlement of the Public taxes, as 
required by law, in a sum double the amount of such taxes ; 
and a third in the sum of $10,000 conditioned as follows ;” 
and then the conditions are set out in detail, being for the 
26 
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faithful execution of process and the collection and payment 
of money, &c., “and in all other things well and truly to 
execute the said office of Sheriff during his continuance 
therein.” 

Now the conditions of the bonds sued on do not conform 
to the requirements of these sections of the statute. Instead 
of being one bond for the County taxes in double their 
amount, and another for the State taxes in double their 
amount, the two bonds are blended into one for both County 
and State taxes, dnd without specifying the amounts. 

Now prior to the curative statute above set forth, these 
bonds could not be recovered upon at all as statutory bonds, 
as a number of decisions will show; but would have had to 
be sued on as common law bonds. But now that statute 
cures such defects. It being apparent from the conditions 
expressed in the bonds that they were intended to be for the 
collection of the State and County taxes, they shall be valid 
for that purpose as statutory bonds, notwithstanding the 
formal variance between the conditions as expressed in the 
bonds, and those prescribed by law. The object was to en- 
force the substance of the obligation without regard to 
formal defects or variances. But it certainly never was the 
purpose of the act to make men do that which they never 
undertook to do in form or substance; nor especially to do 
precisely the contrary of their undertaking. 

Here the undertaking was in plain terms which admit of 
no other construction—to collect and pay the taxes of 1872 
and 1873, and not the taxes of 1874. 

To this the plaintiff objects that although the bonds sued 
on have not conditions to cever the taxes of 1874, yet they 
ought to have, and therefore under the statute they are to be 
construed as if they had ; and State v. Bradshaw, 10 Ire. 229, 
is relied upon as express authority. 

That is stated to be “an action of debt on a general bond 
given by the Sheriff of Rowan in the sum of $10,000 for 
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the discharge of the duties of his office for the year 1847, of 
which the condition is in the form prescribed by the statute. 
The breaches assigned were that the Sheriff failed to collect 
the Zoien taxes 0. Salisbury for 1847. The defence was 
that the bond sued on was for the collection of the State and 
County taxes, and that the Zown taxes were neither, and 
therefore the bond did not embrace them. What the decis- 
ion would have been, if that had been the only condition of 
the bond, does not appear; but a further condition of the 
bond was, that “ he shall pay all money by him received by 
virtue of any process to the person or persons to whom the 
same shall be due, and in all other things will truly and 
faithfully execute the said office of Sheriff during his con- 
tinuance therein ;” and then the learned Judge who deliv- 
ered the opinion proceeded to say ; “ These words are there- 
fore broad enough to cover the present case.” 

It will be seen, therefore, that the only point in that case 
was whether to collect the Zown taxes was a part of the 
Sheriff’s duty. If it was, then the bond which covered ail 
his duties in express terms and specifying the payment of 
all money collected, of course covered this particular duty, 
and the particular money collected. And there having been 
un act making it his duty to collect the Zown taxes before 
the bond was executed, the bond was held to cover it. It is 
difficult to see a single particular in which that case is like 
this. 

The plaintiff supposed that that case is in direct conflict 
with Holt v. McLean, 75 N. C. 347; Euton v. Kelly, 72 N.C. 
110, and admits that if these cases are to stand, then he has 
no showing. We think these cases were well decided, and are 
not in conflict with State v. Bradshaw, and are supported by 
Crumpler v. Governor, 1 Dev. 52; State v. Long, 8 Ire, 415 
State v. Brown, 11 Ive. 141, and by the well settled rules of 
construction both of bonds and statutes, 

The cases of Holt v. Mc Lean,and Eaton v. Kelly, supra, which 
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were cited as in conflict with State v. Bradshaw, supra, are 
- notso. They simply decide that when specific duties are 
mentioned, and there is a general clause of faithfulness in all 
other things, it means all other /ike things. As, for instance, 
the bond to serve process, &c., and faithfully to do all other 
things, does not cover the collection of taxes; and State v. 
Bradshaw, simply decides that a bond to serve process, col- 
lect and pay out moneys, &c., is broad enough to cover 
money collected fora Town, which it was his duty to collect. 
There is no error. 


























Per CurIAM. Judgment affirmed. 


THE COMMISSIONERS OF GREENE y. WILLIAM J. TAYLOR 
and others. 


Sheriff--Official Bond--Settlement of Taxes--Fraud. 


1. The bond ofa Sheriff, conditioned for the due collection of taxes during 
his continuance in-office, is liable for taxes collected by him upon a tax 
list which had been in the hands of his predecessor in office. 


2. Where a Sheriff had rendered an account of the taxes collected by him 
in a settlement with the County Treasurer, which account was not item- 
ized; Held, in an action upon his bond, that it was not necessary for 
the complaint to specify any errors in such settlement. 


3. Such settlement can be re-opened for fraud, and when a public officer 
renders an account which is not true, it is prima facie fraudulent. 


Civit Action for Breach of Official Bond tried at Spring 
Term, 1877, of GREENE Superior Court, before Moore, J. 

This action was brought on the bond of defendant, Taylor, 
as Sheriff of Greene County. The plaintiffs alleged that 
Taylor was elected Sheriff in 1869, for the term of one year, 
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and executed a bond with the other defendants as sureties 
on the 13th of August, 1869; that said Sheriff collected a 
large amount of taxes and failed to pay over or account for 
a part thereof, viz: one thousand dollars; that a committee 
was appointed by the plaintiffs to examine and report on 
the accounts of Taylor for the fiscal year of 1869; that the 
report submitted by said committee did not itemize the ac- 
count, and that the plaintiffs are unable to specify the errors 
therein; but they are informed and believe that the error 
in the report was in not charging Taylor with the unlisted 
taxes, and in allowing him the insolvent taxes in an order on 
the County Treasurer for the same. The defendants in their 
answer alleged that Taylor had paid over and accounted for 
said taxes and had receipts in full from the Treasurer. Upon 
the hearing His Honor was of opinion: (1.) That the bond 
sued on in this case is not responsible for the taxes of 1869 ; 
and (2) That the plaintiffs in their complaint failed to allege 
such specific error in the report of the committee of settle- 
ment for 1869, as is contemplated by Bat. Rev. ch. 102, § 
40. Thereupon the plaintiffs submitted to a nonsuit and 
appealed, 


Mr. H. F. Grainger, for plaintitts. 
Mr. W. N. H. Smith, for detendants. 


Reape, J. The defendant Sheriff was duly elected Sheriff 
on the 7th of August, 1869, for the term of one year, and 
gave bond with the other defendants as his sureties, con- 
ditioned that he would collect and pay over the County and 
school tax during his continuance in office. 

It is not explained in the case why the election was for 
one year instead of for the usual term, but no point was 
made as to any irregularity in the election, if there was any, 
and therefore we give no consideration to it; nor was any 
point made as to any irregularity in the bond; nor indeed 
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would such an objection have availed anything so far as we 
can see under our statute for curing defects and irregulari- 
ties in official bonds. © Bat. Rev., ch. 81, § 16. 

But His Honor was of the opinion that the plaintiff could 
not maintain the action “ because the bond sued on is not re- 
sponsible for the taxes of 1869.” Wedo not agree with 
- His Honor. The bond by its precise terms is liable for all 
the taxes “during his continuance in office.” It does not 
matter, therefore, whether he collected taxes in 1869, or in 
1870, or in both; his bond covers them. We suppose that 
the idea was that the tax list for 1869 was in the hands 
of his predecessor and that he, if living, or his administra- 
tor if he was dead, was entitled to collect the tax list for 
1869. That may be so; but still if the defendant did in 
fact collect them, then the bond covers them, and it is not 
for him or his sureties to say that they are not liable for 
them. It is their covenant that they will pay all that he 
collects during his continuance in office. 

His Honor further held that the action could not be main- 
tained because the plaintiff had not “specified” any error in 
the amount of the taxes as settled by the Sheriff with the 
County Treasurer, and approved by the Board of Commis- 
sioners, as provided for in Bat. Rev. ch. 102, § 40. How 
could the plaintiff sp-cify anything? The defendant took 
care that there should be no opportunity to specify. He did 
not itemize hisaccount. He simply said that he had collected 
so much, and had paid it over to the Treasurer. And of 
course all that the plaintiff could do was to say generally, 
“ You have collected more than that.” And although it is 
true, both outside of the statute and under it, that in order 
to surcharge and falsify an account you must specify the 
items, yet that is only true where there are items to specify, 
and here there were none. And furthermore the statute 
prevides for opening the settlement, not only where you can 
specify errors, but where there is “fraud.” And where a 
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public officer renders his account and does not render a true 
one, that is prima facie fraud. And if he is squeamish about 
a revision of his accounts, it might be well enough to try 
what virtue there is on the criminal side of the Court. It 
sounds badly and smacks of corruption when public officers 
are unwilling to open their accounts to a fair inspection ; 
and it is just as bad where their sureties encourage them 
in it. 

But the plaintiffs say, that although they cannot specify 
accurately because the amount is not itemized, yet they are 
informed and believe that the errors were in not charging 
the Sheriff with the unlisted taxes and in allowing him in- 
solvent taxes, and also an order given on the Treasurer for 
said taxes ;—that is to say, that the Commissioners had al- 
lowed him those taxes and given him an order on the Treas- 
urer, Which he had credit for, and that in his final account 
he claimed credit a second time. Now this would seem to 
be quite specific, and if true, quite fraudulent. The plaintiff 
ought to have been allowed to show whether the allegation 
was true, 

There is error. 


Per Curiam. Venire de novo. 
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State on relation of JOHN A VANN, Treasurer, &c. v. ISAAC PIPKIN, 
JAMES M, WYNNS and JAMES M. WYNNS, Executor of JOHN 
W. SOUTHALL. 


Official Bond-- Breach of--Forfeiture of Office-- Vacancy. 


1. A forfeiture of office and a vacancy can be judicially declared only 
after trial and culpability established; Therefore, the office of Sheriff 
does not become vacant by failure of the incumbent to renew his bond. 


2. The sureties on the bond of a Sheriff are liable for all official delinquen- 
cies of which the principal may be guilty during the continuance of his 
term of office. 

3. Where a Sheriff elected in 1872, continued to exercise the duties of the 
oftice after his failure to renew his bond and produce his receipts, and 
was re-clected in 1874, and failed to collect and pay over the taxes for 
that year; Held, that he was liable on his bond of 1872. 


( Hoke Vv. Henderson, 4 Dev. 1 4 State v. McIntosh, 9 Ire. 307 : Com'rs of 
Bladen v. Clarke, 73 N.C. 255; Coffield v. McNeill, 74 N. C. 535, cited 
and approved.) 


Civit Action for Breach of Official Bond, tried at Fall 
Term, 1876, of Hertrorp Superior Court, before Moore, J. 

The facts so far as material to present the points made and 
decided are as follows: 

The defendant, Isaac Pipkin, was re-elected to the office 
of Sheriff of Hertford County in 1872, took the prescribed 
oath, and executed the bond described in the complaint, with 
the other defendants as sureties. 

On the first Monday in September, 1873, he failed to re- 
new his official bond, and also failed to produce the receipts 
of settlement of public taxes for the preceding year. No ac- 
tion was taken by the County Commissioners against him, 
and he continued to exercise and discharge all the duties of 
the office until the end of his term. The tax list was made 
out and delivered to him for collection. He was again elec- 
ted in 1874, and qualified, and executed the bond described 
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in the answer, and to which other persons than the defend- 
ants were sureties. The tax list for 1874, was in August of 
that year placed in his hands for collection, and for default 
in not collecting these taxes, the Treasurer of said County 

* nstituted this action. 

The facts being admitted, His Honor held that the plain- 
tiff was entitled to judgment, and the defendants appealed. 


Mr. W. N. HH. Smith, for plaintiff. 
Messrs. D. G. Fowle and D, A, Barnes, for defendants. 


Bynum, J. By law the term of the oftice of Sheriff is two 
years. Before entering upon the discharge of the duties of 
the office, the person elected Sheriff is required to execute 
bonds for the faithful collection and payment of the State 
and County taxes, during his term of office. The term ot 
the defendant, Pipkin, began on the first of September, 1572, 
at which time he executed the required bonds, one of which 
is the one now in suit, and entered upon the discharge of the 
duties of his office. 

By law the Sheriff is also required to renew his said bonds 
annually “and produce the receipts from the Public Treas- 
urer, County Treasurer, and other persons in full of all 
moneys by him cottected, or which ought to have been by 
him collected, for the use of the State and County, and for 
which he shall have become accountable; and a failure of the 
Sheriff elect to renew his bonds or to exhibit the aforesaid 
receipts, shall create a vacancy.” Bat. Rev. ch. 106, § 5. 
The defendant, Pipkin, failed to renew his bonds or produce 
the receipts from the public officers, in full of moneys col- 
lected or which ought to have been collected by him, but he 
nevertheless continued in his office without hinderance until 
the regular expiration of the term. In August, 1874, the 
tax lists for the taxes of that year were duly made out and 
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delivered to him for collection, and for his default in not col- 
lecting these taxes, the action is brought. 

It is admitted by the counsel of the defendants, that the 
defendant, Pipkin, is liable upon his said bond, if he in law 
continued to be Sheriff after his default in renewing his 
bond and producing his receipts, but it is insisted, that upon 
his failure to do so, the office of Sheriff became vacant ipso 
facto by the express provisions of the statute above recited, 
and that this vacancy having occurred on the first of Sep- 
tember, 1873, no action lay upon the bond of 1872, for the 
non-collection and non-payment of the taxes assessed for the 
year of 1874. Such isnot the law. Until the office shall be 
declared vacant by some competent tribunal authorized by 
law to declare a vacancy, the Sheriff elect may rightfully 
hold the office until the end of his term; and he is liable 
upon his bond for all official delinquencies of which he may 
be guilty during the continuance of his term of office. Nor 
can such a vacancy be declared until the alleged delinquent 
shall have had due notice and a day in Court, if in reach of 
its process. A forfeiture of office and a vacancy can be judi- 
cially declared, only after trial and culpability established. 
The Sheriff has a property in the emoluments of his office of 
which he.cannot be deprived, but by the law of the land. 
Const. Art. 1, § 17; Hoke v. Henderson, 4 Dev. 1. 

The Sheriff, therefore, continued in office and is liable 
upon the bond declared on for the taxes of 1874. Cbffield v. 
Me Neill, 74 N. C. 535; Bladen Co. v. Clarke, 73 N. C. 2553 
Moore Co. v. McIntosh, 9 Tre. 307. 

The plaintiff is entitled to judgment according to the case 
agreed. 

No error. 





Per Curiam. Judgment affirmed. 
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P. H. CAIN v. THOMAS A. NICHOLSON, Executor. 


Report of Referee--Jurisdiction. 


1. The evidence in writing upon which facts are found by a Referee must 
accompany his report. 


2. Where the main purpose of an action is to have the defendant declared 
a trustee, and a statement of his account as executor is demanded as a 
necessary incident to the determination of the action, the Superior Court 

, has jurisdiction and the Judge thereof may give full relief. 


(Mitchell v, Walker, 2 Ire. Eq. 621; Faucett v. Mangum, 5 Ire. Eq. 55 ; 
Green v. Castlebury, 70 N. C. 20; Oliver v. Wiley, 75 N. C. 320, cited 
and approved.) 


Civi_ Action tried at Spring Term, 1877, of Davie Su- 
perior Court, before Kerr, J. 

The plaintiff is the assignee of the distributees and heirs- 
at-law of one Powell on whose estate Samuel Holman ad- 
ministered and sold the land of his intestate for assets, and 
it is alleged that he purchased said lands at bis sale through 
an agent. 

After action brought, Holman died and the defendant was 
qualified as his executor, and made a party to this action, 
which was brought to have said Holman declared a trustee 
of said land for the benefit of plaintiff, and for an account 
of his said administration of the assets and of the rents and 
profits of said land since the sale, and it was referred to the 
Clerk to state these accounts and report to the Court, which 
he did. The plaintiff excepted to the same because the 
Referee failed to report the evidence on which his report 
was based, and the exception was sustained by His Honor, 
and the defendant appealed. 


Mr. J. M. Clement, for plaintiff. 
Mr. J. M. McCorkle, for defendant. 
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Fatrcrotu, J. (After stating the facts as above.) It has 
been frequently decided that the evidence in writing should 
accompany the report, so that the appellant may have the 
findings of the Referee reviewed, or that he may file excep- 
tions before the Court if they have not been taken before the 
Referee. Mitchell vy. Walker, 2 Ire. Eq., 621; Faucett v. Man- 
gum, 5 Ire. Eq., 53; Green v. Castlebury, 70 N. C., 20. 

On the argument in this Court the defendant raises the 
question of jurisdiction, and says this proceeding should 
commence before the Probate Court where legacies and dis- 
tributive shares are recoverable. This would be so if noth- 
ing more was intended, but the main purpose of this action 
is to have the defendant declared a trustee of said land, 
which cannot be done before the Clerk, and the secondary 
purpose is the account as a necessary incident to the deter- 
mination of the first question, and the Judge having juris- 
diction over the main question may retain the case and give 
full relief. Oliver v. Wiley, 75 N. C. 320. 

We therefore refuse the motion made in this Court and 
sustain the ruling of His Honor on the exception, and as the 
ease goes back, we will suggest, whether or not the heirs-at 
law and devisees of defendant’s testator are necessary parties. 
No error. 


Per Curiam. Judgment affirmed. 
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GIDEON PERRY and others vy. HENRY M. TUPPER. 


Trial by Referee--Consent Reference. 


1. Where an action by agreement between the parties is referred toa 
Referee for trial; Held, that the Court has no power to discontinue the 
reference at its discretion, or to vacate the same upon demand of one of 
the parties for a jury trial, ° 

2. Such a reference may be terminated by the death of the Referee, or for 

good and sufficient cause shown to the Court. 

(Armfield v. Brown, 70 N. C. 27, cited and approved.) 


Motion to set aside an Order of Reference, heard at Janu- 
ary Special Term, 1877, of Wake Superior Court, before 
Schenck, J. 

In this action (see same case, 74 N. C. 722,) the plaintiffs 
moved the Court to empannel a jury to try the issues of fact 
therein, which was resisted by the defendant upon the ground 
that the order and agreement of reference to Joseph B. 
Batchelor, Esq., precluded the right of plaintiffs to have a 
jury. The motion was allowed and the defendant appealed. 


Messrs. D. G. Fowle and A. M. Lewis, for plaintiffs. 
Messrs. E. G. Haywood, A. W. Tourgee and W. N. #1. 
Smith, for defendant. 


Farrciotu, J. “In all issues of fact joined in any Court 
the parties may waive the right to have the same determined 
by a jury.” Const., Art. IV, § 13. 

“ All or any of the issues in the action, whether of fact, 
or of law, or both, may be referred upon the written con- 
sent of the parties.” C. C. P. § 244. 

If the parties to an action need any authority to submit 
the issues therein to a Referee, it is found in the above pro- 
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visions. The right to waive is as explicit as the right to 
claim a jury trial of such issues. 

In the present case the parties agreed in writing to sub- 

mit all the issues of law and fact toa Referee for tria/, his 
finding upon the issues of fact to be final and his finding 
upon issues of law to be subject to review, which agreement 
was filed with the record by order of the Court. Exceptions 
to the Referee’s report were filed and sustained in this 
Court, and the case was remanded for another trial. In the 
Superior Court the plaintiffs demanded to have the issues of 
fact tried by a jury which was resisted by the defendant. 
The Court allowed the motion and defendant appealed. The 
order of this Court remanding the case for another trial does 
not affect the question, as it was not intended and does not 
change the status of the case below in this respect. In Arm- 
Jield v. Brown, 70 N. C. 27, and in several other cases, we 
have held that when the parties have by consent referred 
the matter for trial, it is a waiver of a jury trial, and that 
they cannot afterwards demand it. Any other conclusion 
would enable either party to procure delay in the final de- 
termination of the action, to accumulate unnecessary costs, 
and to trifle with the good order of judicial proceedings. 

Tt is however claimed that the Judge has the power to 
discontinue the reference at his discretion. We think not. 
We can see no reason why the Judge should be authorized 
to withdraw the trial of the controversy from that tribunal 
voluntarily selected by the parties, without their mutual 
consent, except for good and sufficient cause assigned and 
made to appear to the Court, and of this there is no preten- 
sion in this case. If the parties cannot violate their agree- 
ment thus solemnly entered into, surely the Court cannot 
permit or enable either one to do so without the consent of 
the other. For the purpose of trying the facts, the case is 
before another tribunal and the Court has nothing to do 
with it, except to stay proceedings until phe report of the 
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Referee is before it. The death of the Referee would termi- 
nate the reference, and for sufficient cause the Judge may 
do it, but not otherwise. 

There is error. The cause is remanded to the Superior 
Court to the end that the Referee may proceed with the 


case, 


, 


Per CURIAM, Judgment reversed. 


W. W. FLEMMING and others, v. G. M. ROBERTS and others. 
Referee--Compliance with Order--Full Report. 


1, Where parties to an action agree to refer the matter in controversy to 
a Referee, their assent continues until the order of reference is com- 
plied with by a full report. 

2. In such case an objection of one of the parlies to a re-reference to the 
same Referee was properly overruled. 


Petition to restore a Record of the late Court of Equity, 
heard at Spring Term, 1877, of Buncomse Superior Court, 
before Furches, J. 

The case is sufficiently stated by Mr. Justice Reapg in 
delivering the opinion of this Court. His Honor in the 
Court below refused to grant the order prayed for in the pe- 
tition of the plaintiffs and they appealed, 


Mr. W. N. HI. Smith, for plaintifts. 
Messrs. J. H. Merrimon and T, F. Davidson, for defendants. 


Reape, J, The guardian of the plaintiiis instituted a pro- 
ceeding in equity some twenty years ago, to have their land 
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sold in order that the proceeds of sale might be put at in- 
terest. A sale was ordered and made by the Clerk and 
Master and a bond taken of the purchaser for the price, and 
a deed subsequently made to the purchaser by the Master. 
And the defendants are purchasers from the purchaser for 
value and without notice of any fraud or irregularity. So 
much is not disputed, 

The plaintiffs allege that the Master made title deed to 
the purchaser without an order of Court and without having 
collected the money, and therefore they seek to follow the 
land, and to have it charged with the amount of sale and 
interest in the hands of the defendants. 

But the defendants allege that at the time when the sale 
money fell due, the guardian of the plaintiffs, being desirous 
to invest the money at interest, agreed with the purchaser 
to lend the money to him upon bond and good sureties, 
which was consented to by the purchaser, and bond and 
sureties were given to the guardian for the amount, and 
thereupon the Master surrendered the purchaser’s bond and 
made him a title deed ; and that all this was done under the 
sanction and by the orderand decree of the Court of Equity 
in that case. 

Whether the allegation of the plaintiffs or the defendants 
was true, would of course appear by the record of the Court 
of Equity ; but then the record had been destroyed by fire, 
so that it became necessary for the plaintiffs to file a peti- 
tion in the Superior Court under the statute, (Bat. Rev., ch. 
14, § 14,) to set up the destroyed record; and that is the 
matter now before. us. 

When the petition and answer were in, it was by consent 
referred to a person named to take testimony and find the 
facts, and to report the facts and the testimony. The 
Referee reported, but his report not being full, it was re- 
committed and a second report was made. And thereupon 
Tlis Honor hearing the case upon the report and the facts 
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found by the Referee and the testimony, found the facts to 
be as alleged by the defendants. And the Referee having 
reported the record, it was ordered by His Honor to be re- 
corded as the record of the case. From this the plaintiffs 
appealed to this Court, assigning for error: 

1. That the second reference was without the consent and ° 
against the will of the plaintiffs. The answer to that ob- 
jection is, that the first reference was by the express consent 
of beth parties, and that assent continued and could not be 
revoked by one party until the order of reference was com- 
plied with by a full report. Furthermore, the record does 
not show that there was any objection to the re-reference ; 
vnd a party is never justified in stating what is not true in 
his exceptions in order to put His Honor in the wrong. 

2. That the facts found are not justified by the evidence, 
but are against the weight of the evidence. The question, 
being whether there was or was not a record and what it 
was, was the office of the Court todetermine. The reference 
could only be to aid His Honor in gathering the testimony. 
We should think the evidence fully justified His Honor’s 
finding of the facts even if it were our office to review His 
Honor in that particular, as we do not think it is upon the 
weight of evidence. There is no force in the other excep- 
tions. 

Noerror. This will be certified. 


Per Curiam. Judgment affirmed. 
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BENJAMIN S. ATKINSON and another, Administrators, vy. WILLIAM 
WHITEHEAD. 


Practice--Reference. 


A reference by consent is the mode of trial selected by the parties, and 
is a waiver of the right of a trial by jury. 

(Klutz v. McKenzie, 65 N. C. 102; Armfield v. Brown, 70 N. C. 27; 
Green vy. Castlebury, Ibid. 20; Keener v. Finger, Ibid. 35, cited and 
approved. 


Motion for the Removal of an Action, heard at Spring 
Term, 1877, of Prrr Superior Court, before Eure, J. 

Peyton Atkinson died in 1862, leaving a last will and tes- 
tament appointing his wife, Virginia, his executrix who 
qualified as such. In 1866, she married the defendant who 
gave bond and qualified as administrator with the will an- 
nexed. In 1869, he was removed from his office and the 
plaintiffs, B. S. Atkinson and Henry Sheppard, were appoint- 
ed in his place, and in 1871, instituted proceedings against 
the defendant to compel a final settlement of his administra- 
tion. At Fall Term, 1874, of said Court, the following entry 
was made on the docket; “Referred on motion of plaintiffs 
to B. W. Brown to state account.” By virtue of this au- 
thority the Referee upon notice to the parties took the testi- 
mony in the case in presence of plaintiffs and defendant, 
completed the account and returned it to Spring Term, 1876, 
of said Court, when the plaintiffs filed exceptions thereto. 

The plaintiffs now upon affidavit ask that the cause be 
removed te another County for trial. This was resisted by 
the defendant on the ground; (1) because the plaintiffs had 
by moving the reference waived a trial by jury; (2) that 
until the exceptions were disposed of, no issues could be 
joined for trial by jury; (3) that until the report was set 
aside and the order of reference revoked, no issues could be 
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submitted to a jury ; and (4) that the order of reference was 
a substautial compliance with C. C. P. § 246. His Honor 
allowe.l the motion and ordered the case to be removed to 
Edgecombe County for trial. Appeal by defendant. 


Messrs. Jas. EF. Moore and D. M. Carter, for plaintiffs. 
Messrs Gilliam & Pruden, for defendant. 


Bynum, J. The general constitutional right toa trial by 
jury is qualified by Art. IV, § 18 of the Constitution, which 
provides ; “That in all issues of fact joined inany Court, the 
parties may waive the right to have the same determined 
by a jury, in which case the finding of the Judge upon the 
facts, shall have the force and effect of a verdict of a jury.’ 
The C. C. P. § 245, seems to have gone a step beyond this 
limitation of the Constitution, and in a certain class of cases, 
to authorize a compulsory reference, or a reference upon the 
application of one party to the action, without or against the 
consent of the other. This Court, however, has put such a 
construction upon § 245 of the Code, as harmonizes it with 
the constitutional right of trial by jury, by declaring that 
although a compulsory reference may be ordered under this 
section of the Code, yet when the report of the Referee is 
made and the material issues are eliminated by the excep- 
tions taken thereto, the issues of fact thus joined by the 
pleadings, report and exceptions shall be submitted to a jury, 
if demanded in apt time. Klutz v. McKenzie, 65 N. C. 102; 
Armfield v. Brown, 70 N. C. 27; Green v. Castlebury, Ibid, 20 ; 
Keener v. Finger, Ibid, 35. 

The only question to be determined in our case is, whether 
the reference ordered, was compulsory or by the consent of 
the parties. After the pleadings were all in and the issues 
joined, upon the motion of the plaintiffs themselves, the re- 
ference was ordered by the Court, to take and state the 
account between the parties. This motion was not opposed; 
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that is, was assented to by the defendant. The reference was 
therefore by consent and is the mode of trial selected by the 
parties and is a waiver of the right of trial by jury. After 
the reference so made, neither party as a matter of right is 
entitled to have a jury. The motion fora jury comes with 
no good grace from the party on whose motion it was 
waived. 

As the account ordered to be stated involves all the issues 
made by the pleadings, including the entire administration 
of the defendant, there can be no force in the point made, 
that the reference ordered applied only to the first cause of 
action stated in the complaint, and not to the the second cause 
of action. Both causes of action, if there are two, relate to 
the same matter and are inseparable in this action, which is 
for the final settlement of the defendant’s administration, 
The reference necessarily embraces all the issues and must 
be proceeded with according to law. There being no issues 
for trial by jury it was error to order the action to be re- 
moved to another County. 

Error. 


Per Curiam. Judgment reversed. 
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JOHN F. WEEKS and others, infants by their guardian, F. N. MUL- 
LEN, v. ALETHIA WEEKS and JAMES M.WEEKS. 


Will--Construction of --Bequest of Another's Property. 


1, A devisee or legatee cannot claim both under a will and against it. If 
the will gives his property to another, he may keep his property, but 
he cannot at the same time take anything given to him by the will ; 


Therefore, where a testator bequeathed to certain of his children, a fund 
arising from a policy of insurance which belonged to all his children 
equally, and directed that in the event the fund should be used in the 
payment of debts, the bequest should be made good out of is land and 
the residue of the land divided among all his children equally ; Held, 
that the children not included in the bequest should be required to 
elect either to take their respective shares of the insurance money and 
abandon a!l claim to the land; or to abandon their shares of the insu- 
rance money, and take the shares of the land given to them by the will. 


2. It is only when a party put to an election is under a disability, that 
the Court will order a reference or account for the purpose of ascer- 
taining what is to his advantage. 


SpecraL Procerptine for Partition, commenced before the 
Clerk of Pasquotank Superior Court and heard on appeal 
by Cannon, J., at Chambers, on the 6th February, 1877. 

The plaintiffs and defendants were children of one James 
E. Weeks who died in 1866, leaving a last will and testa- 
ment, the portions of which material to this case are as fol- 
lows : 

“2. Inasmuch as provision has been made for my two 
eldest children, Alethia and James, by their uncle, James G, 
Mullen, in his last will and testament, I give and bequeath 
unto my four youngest children—namely, John, Charles, 
Catherine and Stephen, the five thousand dollars for which 
my life is insured in the Aitna Life Insurance Company to 
them and their heirs forever, to be equally divided among 


them, share and share alike, But as my estate is greatly 
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involved in debt and as I am most desirous that provision 
shall be made for the payment of the same, I direct the 
guardian of my children—namely, John, Charles, Catharine 
and Stephen, to employ the fund above mentioned to be de- 
rived from the insurance upon my life in the payment of all 
my debts not included in a deed of trust which I have this 
day made to Dr. Francis N. Mullen for purposes therein 
specifically set forth ; provided, however, and it is upon the 
condition, that my said debts not included in the said deed 
of trust can be compromised at an amount not exceeding 
fifty cents on the dollar, and in case of the application of 
the said fund or any part thereof to the payment of my said 
debts, it is my will and desire that an equivalent value of 
my real estate shall be set apart to my said four youngest chil- 
dren, and that they shall take such share of my real estate 
in addition to what they would have taken; had no part of 
said insurance fund been applied to the payment of my 
debts ; or, in other words, it is my will and desire that in 
the event the whole or any part of said fund shall be used 
in the payment of my debts, then and in that case, a share 
of my real estate equal in value to the amount of said fund 
so used shall be set apart and assigned to my said children, 
John, Charles, Catharine and Stephen, to them and their 
heirs forever. But if my creditors not named in said trust 
shall refuse to accept an amount not exceeding fifty cents on 
the dollar in full payment and satisfaction of my indebted- 
ness to them, then I desire no part of said insurance fund to 
be substituted for real estate as hereinbefore provided, but I 
give and bequeath the whole of said fund to my four young- 
est children, John, Charles, Catharine and Stephen, to them 
and their heirs forever, to be equally divided among them, 
share and share alike. 

“3. The residue of my estate, both real and personal, 
after the payment of my just debts, I give and bequeath to 
my children living at the time of my death, to them and 
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their heirs forever, to be equally divided among them, share 
and share alike.” 

The policy of insurance referred to upon the life of the 
testator was “ for the benefit of his children,” the Company 
in said policy agreeing “at the death of said Jas. E. Weeks 
to pay said sum of $5,000 to the children of said Jas. E. 
Weeks, their heirs, executors, &c.” 

The executor named in the will collected the amount of 
the policy (less a sum due the Company upon certain notes 
executed to it by the testator) and used the same in payment 
of the debts of the estate. 

The plaintiffs demanded judgment that a portion of the 
land of the testator, equal in value to the sum of $5,000, be 
allotted to them as tenants in common, and the residue of 
land be equally divided between the plaintiffs and defen- 
dants. 

The defendants insisted that the lands should be divided 
in equal parts among the plaintiffs and defendants. 

Upon the pleadings and exhibits, the Clerk adjudged that 
the plaintiffs and defendants were tenants in common of 
equal shares, and not of unequal shares, as claimed by plain- 
tiffs, in the several tracts of land named in the pleadings 
and that partition be made among them. 

From which order the plaintiffs appealed to the Judge of 
said Court, who affirmed the same. Plaintiffs thereupon 
appealed to this Court. 


Messrs. Gilliam & Pruden, for plaintiffs. 
Mr. W. N. H. Smith, for defendants. 


Ropman, J. The insurance money ($5,000) which the tes- 
tator expected to be paid, and which was in part paid after 
his death, was the property of his six children. Neverthe- 
less he bequeathed it in effect to his four younger children 
who are plaintiffs. 
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It is immaterial whether he supposed this sum to be his 
own, or knew it to be the property of all the children equally. 
He owned land which he might dispose of at his pleasure, 
and he devised that the aforesaid sum should be applied, on 
an event which took place, to the payment of his debts, and 
that the plaintiffs should first have that value laid out to 
them in his land, and that then the residue of the land 
should be equally divided among all the children. 

There is no doubt about the intent of the testator, that 
the plaintiffs shall have all the land in case the defendants 
do not release their rights in the insurance money. It is a 
familiar principle of equity, that a devisee or legatee cannot 
claim both under a will, and against it. If the will gives 
his property to another, he may keep his property, but he 
cannot at the same time take anything given to him by the 
will; for it was given to him on the implied condition that 
he would submit to the disposition of his property made by 
the testator. He is put to his election. Adams Eq. 92. 

In the present case the defendants who are the two older 
children of the testator, might have elected to take their 
respective sixth parts of the insurance money, abandoning 
thereby all claim to the land of the testator under his will. 
They were entitled toa reasonable time for making their 
election. In case any of the parties put to an election are 
under a disability, the Court will order a reference to ascer- 
tain what is to their advantage, and if an account be neces- 
sary for that purpose, will order one. In the present case 
the defendants are competent to decide for themselves. No 
account would assist them. There is no way to ascertain 
the value of the shares of the land which they would get 
under the will, except by a sale, which neither party has 
asked for. 

There is error in the judgment below which is reversed. 
The defendants will be required to elect ;—whether they will 
take their respective sixth parts of the insurance money, and 
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abandon all claim to any part of the land of the testator 
mentioned in his will ; or, whether they will abandon their 
respective shares in said insurance money to be applied as 
directed by the will, and take the shares of the land given 
them by the will. 

If the defendants shall elect the first alternative, their 
election will be entered of record and the action dismissed, 
as the plaintiffs will be then sole seized, unless they shall 
amend their complaint with a view to a partition among 
themselves. 

If the defendants shall elect the second alternative, a por- 
tion of the land devised, of the value of the insurance money, 
will be laid off to the plaintiffs in common, and the residue 
divided equally among all the children, or a division upon 
the principle stated may be made in any way agreed on by 
the parties, or which the Court considers just and equitable. 

The case is remanded to be proceeded in according to this 
opinion. 


Per CurraM. Judgment accordingly. 
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HENRY HART, Executor, and another, v. JOSEPH WILLIAMS. 
Will--Pecuniary Legacy--Interest on. 


1. Where a testator bequeathed $250 to A and the rest of his estate to B ; 
Held, that such legacy is a charge upon the estate after the payment of 
debts. 

2. The rule is, that pecuniary legacies bear interest from one year after 
the death of the testator; but where they appear to be given for the 
support and maintenance of the legatee, they bear interest from the 
death of the testator. 


(Swann v. Swann, 5 Jones Eq. 297; Me Williams vy. Faulcon, 6 Jones Eq. 
285, cited and approved.) 


SpEcIAL PRocEEDING commenced in the Probate Court of 
YADKIN, and heard at Chambers on the 18th of December, 
1876, before Cloud J. 

The plaintiffs are Henry Hart, executor, and Alfred Wil- 
liams, a legatee of Nicholas L. Williams, who died in 1866, 
leaving a last will and testament as follows : 

“1. I will my estate both real and personal, except as 
hereinafter mentioned, to Henry Hart and his heirs, in spe- 
cial trust and confidence that he keep, hold, use and apply 
the same to the sole and special use and benefit of my moth- 
er, Mary G. Williams, for and during her natural life ; and 
at her death, to be equally divided between my father, N. 
L. Williams, Senior, and my brothers, Joseph Williams and 
Lewis J. Williams, free and discharged of all the above 
trust. 

2. I will that my executor pay to Alfred Williams, freed- 
man, formerly the property ef N. L. Williams, Sr., $250. 
This bequest is given to Alfred for his fidelity, and his kind 
and benevolent attention to me.” 

A controversy having arisen as to the proper construction 
of the will, it was referred to John A. Gilmer, Esq., who 
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found, in substance, that the land had been sold by the ex- 
ecutor, subject to the life estate ef Mary G. Williams, for 
assets to pay debts of testator; that defendant became the 
purchaser at $2,061, and executed a note for the amount, 
and that he has paid the same in cash, and by the extin- 
guishment of debts of testator, except about $600. The 
personal estate amounting to $500, and the rents of the land, 
by consent of the tenant for life, were also applied to the 
payment of debts. The defendant is the assignee of the life 
estate of Mary G. Williams, and agreed to pay the outstand- 
ing debts of the testator, except ‘the legacy to Alfred Wil- 
liams—insisting that his right as assignee aforesaid to retain 
any balance of rents, &c., after payment of debts, was prior 
to the riglit of the legatee. And for Alfred Williams it was 
insisted, that the legacy was a charge upon the whole trust 
fund, and that the defendant’s right to retain any such bal- 
ance was postponed until the legacy was paid. 

The Referee decided in favor of Alfred Williams, the 
Probate Judge reversed the decision, and, on appeal, His 
Honor reversed the decision of the Probate Judge and sus- 
tained the Referee. Judgment. Appeal by defendant. 


Messrs. Alspaugh & Buxton and J. M. McCorkle, for plain- 
tiffs. 
Messrs. Watson & Glenn, for defendant. 


Bynum J. 1. By reading the second clause of the will as 
the first, the meaning of the testator more plainly appears, 
though it is apparent as it now stands. Taking the second 
clause first, the substance and effect of the willis; “I will 
that my executor pay to Alfred Williams, freedman, two 
hundred and fifty dollars. I will the rest of my estate both 
real and personal to Henry Hart, &.” 

Taking the will as it is written, the sum of two hundred 
and fifty dollars directed to be paid to Alfred Williams, is 
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expressly excepted from the operation of the devise and be- 
quest to Henry Hart in trust for the widow for life and 
remainder over. After the payment of the debts of the 
testator, this legacy to Alfred is to be first paid, and is the 
first charge upon the estate, real and personal, devised and 
bequeathed to Hart in trust. 

2. The rule is that pecuniary legacies bear interest from 
one year after the death of the testator. Where they ap- 
pear to be given for the support and maintenance of the 
legatee, they bear interest from the death of the testator. 
Swann v. Swann, 5 Jones Eq. 297 ; Me Williams v. Fauleon, 6 
Jones Eq. 235. 

No error. 


Per CURIAM. Judgment affirmed. 
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*BENJAMIN SUTTON, Administrator, vy. WILLIAM H. WEST, Ex- 
ecutor. 


Will--Vested Legacy-- Administrator Entitled to Recover. 


1, Where a testator bequeathed to each of his children a pecuniary legacy 
‘*when the youngest child arrived at the age of twelve years *’ and pro- 
vided that his whole estate should be enjoyed by his family in common 
until that time ; Held, that the legacy was a vested one, and that the 
testator intended only to postpone the time of payment. 


2. In such case the administrator of a deceased legatee is entitled to re- 
cover the amount of the legacy. 


(Guyther v. Taylor, 3 Ire. Eq. 323; Giles v. Franks, 2 Dev. Eq. 521 ; 
Perry v. Rhodes, 2 Mur. 140, cited and approved ) 


CasE AGREED heard at Spring Term, 1876, of Lenorr Su- 
perior Court, before Seymour J. 

One K. T. West died in Lenoir County in 1865, leaving a 
last will and testament appointing the defendant his execu- 
tor. Elizabeth A. West, one of the legatees under the will, 
married the plaintiff Benjamin Sutton and died intestate in 
1867, and her husband was appointed her administrator. 
That portion of the will necessary to an understanding of 
the opinion is as follows: 

“2. I give to each of my nine youngest children, to wit, 
* * * Elizabeth A. West, and (naming them), as they 
shall arrive at the age of twenty-one years or get married, 
(articles of personal property.) 

3. I give to each of my eight youngest children, to wit, 
* * * Elizabeth A. West, &c., when the youngest shall 
arrive at the age of twelve years, five hundred dollars in 
money. 





*FAIRCLOTH, J. having been of counsel in the Court below, did not sit 
on the hearing of this case. 
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4. I give to my beloved wife, Teresa L. West, when my 
youngest child shall arrive at the age of twelve years, if she 
be then living, five hundred dollars in money. 

5. I lend to my wife, Teresa, and my seven youngest 
children, to wit, * * * Elizabeth, &c., all my real and 
personal estate, with the understanding that they are to en- 
joy so much of the rents .* * * as may be necessary for 
their support in common until the youngest child shall arrive 
at the age of twelve years; and after the youngest child 
shall have arrived at said age, it is then my will and desire 
that all of the estate above named shall be sold, and the pro- 
ceeds divided equally between my wife, if she should then 
be living, and all of my children or their legal representa- 
tives, to wit, * * * Elizabeth, &c. It is furthermore 
my will and desire that if any of my seven youngest chil- 
dren hereinbefore mentioned shall marry before the young- 
est child arrives at the age of twelve years, he, she or they 
shall immediately * * * cease to enjoy the rents and 
profits accruing from my said estate, until the final division 
between all my children shall take place.” 

The plaintiff has demanded of defendant the sum of five 
hundred dollars with interest from the 9th of June, 1875, 
and the defendant refuses payment upon the ground that 
said Elizabeth A. Sutton, the intestate of plaintiff, died 
before Robert 8. West, the youngest child of said testator, 
arrived at the age of twelve years, and insisted that said 
legacy was contingent upon Elizabeth’s living until Robert 
arrived at the age of twelve years, and was not vested. Rob- 
ert arrived at the age of twelve after the death of plaintiff’s 
intestate. 

His Honor held, “that the will showed an intention to 
keep the estate together until the youngest child reached 
the age of twelve, so that the widow and her family might 
have a support. The postponement of the legacies of the 
eight youngest children had ‘ reference to the convenience of 
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ly the estate,’ and by a rule of law the legacies vested immedi- 

ne ately.” Judgment for plaintiff. Appeal by defendant. 

st Mr. H. F. Grainger, for plaintiff. 

id Mr. W. N. H. Smith, for defendant. 

- 

r RopMan, J. It is conceded that the words “if,” and 

e “when,” are ordinarily words of condition, or of conditional 
limitation. Guyther v. Tylor, 3 Tre. Eq. 323; Giles v. Franks, 

e 2 Dev. Eq. 521. It is equally clear that their meaning may 

- be controlled by provisions in the will which show an intent 

2 that the legacy shall be vested. If the third clause in the 

- present will stood alone. we probably should consider the 

> legacy of $500 to Elizabeth West, as contingent on her being 


- alive when the youngest child of the testator became iwelve 
years of age. The language of the fourth clause as well as 
that of the fifth, shows that the testator knew very weil 
how to make a legacy cleaily and unmistakably contingent. 

In our opinion the legacy in questicn was vested, and the 
testator intended only to postpone the time of payment. Jur 
opinion is founded on the foilowing reasons : 

1. By the fifth clause, ithe testator lends to his wife, and 
seven youngest children, (naming thet, and among them 
Elizabeth) all his real and personai estate fur tueir support 
out of the profits, until his youngest child shall arrive at the 
age of twelve years. And the will proceeds ; “It is then my 
will and desire, that all of the estate above named shall be 
sold, and the proceeds thereof divided equally between my 
wife, if she should then be ving, and all of my children, or 
their legal representatives, to-wit ;"—mcaig “Lem, Gi 
among them the said Elizabeth. 

This legacy of the residue is certainly vested. If we were 
to hold the legacy of $500 to Elizabeth in the third clavse 
to have lapsed upon her dexth before the arrival of the 
youngest child to the age of twelve years, it would fal! into 
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the residue, and her representative would take a part of it 
under this fifth clause. We can conceive of no reason why 
a testator should make dispositions of his property incon- 
sistent with each other in part at least. 

2. The payment of the $500 is to take place when the 
youngest child becomes twelve years of age. At that time 
the whole estate of the testator is to be sold. The pecuniary 
legacies are then to be paid, and the residue is then to be 
divided among certain children named. It is settled, that 
if in the third clause the testator in giving the legacy of 
$500 had used the words “to be paid” when the youngest 
child attains twelve years, the legacy to Elizabeth would 
have been vested. The language of the fifth clause is to 
that effect, and it is immaterial where it is inserted. Perry 
v. Rhodes, 2 Mur. 140. 

















Per CurRIAM. Judgment affirmed. 
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ROBERT C. PERKINS, Administrator, with the will annexed v. H. P. 
R. CALDWELL and others. 


Will--Construction of --Executors and Administrators-- Account. 


1, An administrator or other trustee who wishes to obtain the construc- 
tion of a will must set out in his application all the facts material for a 
decision on the rights and liabilities of the parties interested; and the 
trustee should be in possession of the property in respect to which he 
seeks the advice of the Court. 


2. To ascertain the facts in such case it is proper to order an account to 
be taken of the property of the testator in the hands of the representa- 
tives of his deceased executor. 


(Bullock v. Bullock, 2 Dev. Eq. 307, eited and approved.) 


Civit Action for the Construction of a Will, tried at 
Spring term, 1877, of Burke Superior Court, before 
Furches, J. 

The testator, John Caldwell, died in 1856. Tod R. Cald- 
well was appointed executor, and upon his death Robert C. 
Perkins was appointed administrator with the will annexed, 
and instituted this action against the defendant legatees and 
their representatives, asking for a construction of the will of 
John Caldwell, and for an account by the representative of 
the executor of said testator. No decision was made upon 
the questions invelved in the controversy for the reason that 
the material facts were not ascertained. His Honor granted 
an order to take the account as demanded by plaintiff and 
the defendants appealed. 


No counsel for plaintiff. 
Messrs. A. C. Avery and G. N. Folk, for defendants. 


Ropman J. Weare of opinion that in the present stage 
of this case we cannot pass on any of the questions on which 
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the plaintiff asks our advice. No doubt an administrator 
or other trustee may in many cases apply to a Court for its 
instruction in the administration of a doubtful trust. 2 
Story Eq. Jur. § 1267; Bullock v. Bullock, 2 Dev. Eq. 307. 

Applications of this sort are most frequently made when 
the object is merely to obtain a construction of an ambigu- | 
ous will, although they are not confined to such cases. In 
the present case the will of the testator is of unusual clear- 
ness considering its length and the nature of its provisions. 
The difficulties in its execution are in consequence of the de- 
struction ef a large part of the property intended for the 
payment of legacies, since the death of the testator. 

But before a Court can undertake to decide the questions 
of duty presented upon such an application, it seems plain 
that all the facts upon which the duty depends must be set 
forth and admitted by all the persons interested, or ascer- 
tained in some proper way ; otherwise the decisions of the 
Court would be upon hypothetical or supposed states of fact, 
liable to be modified or entirely changed when the real facts 
shall be ascertained. Such advice would be more liable to 
mislead a trustee than to guide him safely. 

It also seems essential to the exercise of such a jurisdic- 
tion, that the trustee should be in the possession of the prop- 
erty in respect to which he seeks the advice of the Court, 
and thus able to carry it into effect. 

In both these respects the present application is defective. 
Many of the facts alleged are admitted, but not all that are 
material ; for example, it does not appear whether or not 
Tod. R. Caldwell assented to the legacy of bank stock to 
himself. Ordinarily it would be presumed that he did, but 
it is a presumption which may be rebutted, and it is denied 
on his part that he did. 

The plaintiff does not appear to be in possession of the 
property of the testator, John Caldwell. In fact an essential 
part of the relief demanded is to obtain possession of so 
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much of the property as has not been lost, from the repre- 
sentatives of the executor of John. 

The plaintiff is clearly entitled to an account of the prop- 
erty of John Caldwell, which is or ought to be in the hands 
of the representatives of his executor unadministered. On 
the taking of this account, all the facts material for a decis- 
ion on the rights and liabilities of the several parties will 
necessarily be ascertained, and the questions then presented, 
may be very different from what they appear to be now. 

This course will prove in the end more convenient and 
even more expeditious. 

For these reasons the case is remanded in order that an 
account, &c., may be taken and such other proceeedings had, 
&c. Neither party will recover costs in this Court. 


Per Curiam. Judgment accordingly. 








L. D. BYRD and others, Executors, v. W. B. SURLES and wife and 
others, 


Will--Marriage of Testator. 


The marriage of a testator subsequent to the making of a will is a revoca- 
tion of the will. 


Crvi, Action tried at Spring Term, 1877, of Haryerr 
Superior Court, before McKoy, J. 

This was an issue of Devisavit Vel Non and the jury 
rendered a verdict in favor of the caveators. The case was 
brought to this Court on appeal by plaintiffs. 


Messrs. Neill McKay, W. E. Murchison, J. W. Iinsilale, T. 
H, Sutton and J. A. Spears, for plaintiffs. 
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Messrs. John Manning, D. H. MeLean and N. W. Ray, for 


defendants. 


FarrcLotu, J. Richard Byrd made his will, February the 
26th, 1876; was married, May the 4th, 1876, and died, 
December the 26th, 1876, and the jury said by their verdict 
that the said paper writing propounded was not the will of 
said Richard. 

There is no judgment, order, or exceptions in the case, and 
we have nothing to decide, except that the marriage revoked 
the will, and to render judgment against the appellants for 
the costs in this Court. 


PER CURIAM. Judgment accordingly. 
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*JAMES M. TOWLES anil wife, and another, v. JEFFERSON FISHER. 


Will--Power Thereunder -- Husband aud Wife--Parol Release-- 
Negligence-— Fraud. 


1. A testator devised the land in controversy to A for life, with power to 
sell the same (with the consent and advice of a majority of the execu- 
tors named in the will) with remainder over to B of “all the property 
belonging to my estate which may be in her (A’s) possession at the 
time of her decease ;*’ A and three others were named as executors, A 
and one of them qualifying. Afterwards A sold the land to (, and exe- 
cuted a deed therefor, without the auvice or consent of the otler execu- 
tor who had removed from the State; this deed did not purport to be 
made by virtue of any power under the will. C entered into possession 
of the land under A’‘s deed, and has retained it since that time. In an 
action by B for the land ; Z/eld, 

(1.) That by the words, ‘‘may be in her possession, «c.,** the testator 
did not intend to give A an unlimited power to seil the iand, 

(2.) The deed to C was not in execution of the power given to A by the 
will, and conveyed only the life estate of A. 

(3.) The fact that her co-executor had removed from the State did not 
authorize A to sell without his consent. 


* 
~ 


2. When the donee of a power to sell has an estate of his own in the prop- 
erty affected by the power, and makes a conveyance thereof without 
reference to the power, the presumption is that he intended to convey 
only what he might lawfully convey without the power. 


=) 


. A husband is not jure mariti the agent of his wife competent to estop 
her by representations concerning her claims to land; Therefore, evi- 
dence of a statement made by a husband concerning the claim of his 
wife to certain land is incompetent, it not being proven that he spoke 
by her authority. 


_ 


. A purchaser of land, who has notice of the refusal of a married woman 
to execute a release of her claims thereto, and who proceeds to im- 
prove the land without obtaining such release, is guilty of negligence. 


~ 
. 


The parol relinquishment of a claim to land by a married woman, even 
for a valuable consideration, is invalid by reason of her disability, and 


*Reade J. did not sit on the hearing of this case. 
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she is not thereby estopped from asserting her claim. Semble, if she 
convey her interest by a deed without a privy examination. 






6. To estop a married woman from alleging a claim to land, there must 
_ be some positive act of fraud, or something done upon which a person 

dealing with her, or in a matter affecting her rights, might reasonably 
rely, and upon which he did rely and was thereby injured. 












Crvit Action to recover Possession of Land tried at Janu- 
ary Special Term, 1877, of Wake Superior Court, before 
Schenck, J. 

The case is sufficiently stated by Mr. Justice RopMan in 
delivering the opinion of this Court. Upon issues submitted 
and under the instructions of His Honor there was a verdict 
for the plaintiffs. Judgment. Appeal by the defendant. 





























Messrs. Battle § Mordecai and W. N. H. Smith, for plain- 
tifts, cited 1 Sugden on Powers, 334, 2 Ibid, 138-154; Hill 
on Trustees, 478-486; Adams Eq. 100; Bat. Rev. ch. 45, § 
116, not applicable to cases where executor has merely left 
the State. 

Mr. D. G. Fowle, for defendant. 


Ropman, J. This action is‘to recover a piece of land in 
Raleigh in the shape of a parallelogram, three feet wide on 
Fayetteville Street and of like width on Wilmington Street, 
the other sides being parallel. It is admitted that as to 
James Callum, one of the two parties plaintiff, the action is 
barred by the statute of limitations, so that it is in effect an 
action to recover an undivided half of the parallelogram. 

The plaintiffs claim under the will of William Shaw who 
died in 1827. By the sixth clause of that will he devises 
the land in controversy to his wife Priscilla for life; and by 
the seventh clause, he devises to James Callum and Mary 
Callum, (now Mrs. Towles) the plaintiffs in this action “on 
the death of my wife Priscilla, all the property real and 
personal belonging to my estate which may be in her possession 
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at the time of her decease, to be equally divided between 
them,” &c. In the same clause are found these words; 
“When I said above that my wife Priscilla should have, 
hold, and use the property to her bequeathed during her life 
time for her own comfort and convenience, it was not in- 
tended to preclude her from making donations to charitable 
or religious objects as she may think proper.” The testator 
appoints Joseph Gales, his wife Priscilla, and two others his 
executors. Gales and the widow alone qualified. 

By a codicil, he devised that his wife with the consent and 
advice of his executors or a majority of them, should have 
power to sell and dispose of any part of the land left to her 
for life, whenever it should appear to her and them that 
such sale was proper and for her convenience and for the 
general interest of his estate, and that his wife and any two 
of his executors might make the deed. 

In June, 1833, Priscilla, the widow, for a valuable consid- 
eration, conveyed to Primrose in fee the land in question. The 
deed does not profess to be made by virtue of any power in her 
under the will. Upon these facts the plaintiff, Mrs. Towles, 
contends that upon the death of Priscilla in 1847, she and 
James Callum were entitled to the possession of the land in 
question. The defendant denies this and contends : 

1. That as the land was not in the possession of Priscilla 
at her death by the terms of the will, it did not pass to the 
devisees in remainder. We do not think that by the use of 
these words “which may be in her possession” the testator 
intended to give his widow an unlimited power to sell his 
land, which would be the result of the construction contend- 
ed for. Such a power is inconsistent with the very limited 
power given to her tomake donations for religious and chari- 
table objects, by which he probably meant nothing more 
than such moderate and reasonable donations of money as 
he had been in the habit of making; and it is especially in- 
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consistent with the power given to her by the codicil to sell 
any part of the land with the consent of the executors. 

2. We think it clear that the deed to Primrose was not in 
execution of the power given to the widow by the codicil. 
It may be and probably is true, that the sale was proper for 
her convenience and for the general interest of the estate. 
But that is immaterial. The consent of a majority of the 
executors or at least of those who qualified, was a condition 
precedent to the exercise of the power, and that consent did 
notexist. It was a condition which the testator had a right 
to prescribe. That Gales, who with the widow alone quali- 
fied as executors, had removed from the State, did not au- 
thorize her to sell without his consent. And no Court can 
now substitute its judgment on the propriety of the sale, for 
the consent which the testator required to precede or accom- 




























pany the sale. 

In addition to this, when the donee of a power to sell has 
an estate of her own in the property affected by the power, 
and makes a conveyance of the property without reference 
to the power, the construction established by the decisions, 
is, that she intends to convey only what she might rightful- 
ly convey without the power. These doctrines are so gene- 
rally accepted that we think no reference to the authorities 
is necessary. They may be found cited in the brief of the 
counsel for the plaintiff. The deed to Primrose conveyed 
only the life estate of Priscilla Shaw. 

3. The defendant also contends that the plaintiff, Mrs. 
Towles, (for it is agreed by the parties that the estate of her 
husband need not be considered) is estopped by her acts in 
pais from asserting a claim to the land in question. 

On this part of the case we have had considerable doubt. 
As to what acts in puis will estop a feme covert from alleging 
a title to land, it is difficult to state any general rule which 
will not be too general to be useful; and it is even more 
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difficult to apply the general rule to the facts of the partic- 
ular case, The undisputed facts seem to be these: 

Mrs. Towles’ estate accrued in possession at the death of 
Mrs. Shaw in 1847. What was done on the premises by 
Primrose prior to that time, was done under his estate for 
the life of Mrs. Shaw. It is not contended that any act or 
omission of Mrs. Towles before that time is of any signifi- 


cance. 

From 1847 to 1874, the land remained in the possession 
of Primrose and his heirs. On the 30th of April, 1874, it 
with some adjoining land was sold by the heirs of Primrose 
at public sale, and bought by Fisher. Up to, at or about 
the time of this sale, the case was simply that of an adverse 
possession submitted to by Mrs. Towles, and it does not alter 
the effect of such possession whether she knew of her rights 
to the land so possessed or not. She was during all that 
time under a disability which still continues, and the stat- 
ute of limitations did not run against her. It is in evidence 
that she did not know of the sale by Primrose until after it 
was made. At all events it is not alleged that she was 
present at the sale, and knowing that the land now in ques- 
tion was being sold, and knowing of her title or claim 
thereto, wilfully concealed the same. 

In August, 1874, after Fisher had paid $5,000 on the price 
of the land bought by him of Primrose, which included this 
land, he was first informed of the claim of Mrs. Towles to 
it. The heirs of Primrose procured a release of the land in 
question, to be drawn for execution by Towles and wife, 
which on the Ist of September, 1874, was shown to Towles, 
and on the next day it was returned to W. 8. Primrose, one 
of the heirs, unexecuted. The defendant then offered to 
prove that Towles, on returning the deed, said, that his wife 
refused to sign it because it embraced half the wall on Wil- 
mington Street, that she claimed the whole wall, but nothing 
beyond it. The Judge excluded this evidence. We think 
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it was properly excluded, if for-no other reason, because it 
was not offered to be proven that in fact Mrs. Towles had 
authorized her hushand to deliver such a message, and a 
husband is not jure mariti the agent of his wife competent 
to. estop her by representations concerning her claims to 
land, For the same reason the evidence of Fisher as to his 
conversation with Towles concerning his wife’s claims was 
properly excluded. If he relied on them, as probably he 
did, he was guilty of negligence. We must assume that he 
knew that Mrs. Towles had refused to execute the release 
which Primrose had tendered to her, and that she claimed 
the whole parallelogram now in question. If he supposed 
that her refusal to sign the release was only because it in- 
cluded one-half of the wall on Wilmington Street, and he 
was willing to forego any title to that, common prudence 
demanded that he should procure her release for the rest of 
the parallelogram. It was negligence to proceed without it. 
If Mrs. Towles had personally told Fisher what it was offer- 
ed to be proved that her husband told him as coming from 
her, it would have informed him of her claim and of her re- 
fusal to release it. And if she had assigned a 1eason for 
her refusal which reached only a small part of the land 
claimed, but did not offer to execute a release which would 
have avoided her objection, it ought to have put him on his 
guard. Atall events he cannot reasonably be supposed to 
have acted on the belief, that Mrs. Towles informally and 
by a mere declaration, released a claim which he knew that 
she refused to release by a binding instrument. That she 
assigned a partial or insufficient or even a false reason for 
her refusal, did not annul the refusal as to the part that did 
not come within the reason ; and she cannot fairly be con- 
sidered as having done the greater part of what she was 
requested and refused to do, because the reason which she 
assigned for her refusal applied only toa small part of it. Be- 
sides, if Mrs. Towles had then and there said to Fisher, I 
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claim title to this parallelogram of land, but I promise to 
convey it to you, and I will never set up my claim to it 
against you ; is it not clear that by reason of her disability 
she would not have been estopped by such promise? Sup- 
posing that there had been a consideration for her promise, 
which in this case there was not, it would be the case of a 
purchaser from a woman whom the purchaser knows is mar- 
ried, but who contents himself with a deed to which she is 
not privily examined, or with a mere parol conveyance. All 
the cases say that she is not estopped by such a conveyance. 

We have examined with care many of the cases cited in 
Bigelow on Estoppel, 485, 492, and they all concur that a 
married woman who is under a disability to contract, can- 
not be estopped by any thing in the nature of a contract. 
To estop a married woman from alleging a claim to land 
there must be some positive act of fraud or something done 
upon which a person dealing with her, or in a matter affect- 
ing her rights, might reasonably rely, and upon which he did 
rely and was thereby injured. No one can reasonably rely 
upon the contract of a married woman or on a representa- 
tion of her intentions which at best is in the nature of a con- 
tract, and by which he must be presumed to know that she 
is not legally bound. 

In January, 1875, Fisher completed his purchase from 
Primrose by paying the residue of the purchase money and 
taking a deed which included the land in question. THe says 
he held the land without objection from Mrs. Towles from 
that time until August or September, 1875, when he began 
to build and had made considerable progress in building, 
when he was notified of plaintiffs’ claim to the land in ques- 
tion. But it has been seen that he was informed of Mrs. 
Towles’ claim in or about August, 1874. Probably he means 
only to say that he was formally notified of the claim in 
August or September, 1875, and not that he was then first 
informed of the claim of Mrs. Towles. 
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No doubt the defendant supposed that he had a good title 
to the premises and was therein mistaken. But that he was 
deceived by any thing that can in law be called a tort or 
fraud on the part of Mrs. Towles, even supposing that she 
had personally said to him what he offered to prove that her 
husband said as coming from her, we see in the case no evi- 
dence to establish. Having notice of Mrs. Towles’ claim to 
the title in August, 1874, and knowing that she had not re- 
leased it in the only way in which she could by law do so, 
it was his neligence to proceed as if it had been released. In 
reversing the judgment as we are bound to do, and remand- 
ing the case, it may be remarked that we have not been 
called on to consider and have not considered any claims or 
equities of the defendant arising out of the increase in value 
of the land by reason of his improvements. Any questions 
of that sort can be presented by an amendment of the plead- 
ings in the Superior Court. This opinion and judgment 
applies to both the appeals in the case. 

Judgment reversed, The case is remanded to be pro- 
ceeded in according to this opinion, 

Let this be certitied. 


Per CurRIAM, Judgment reversed. 
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, or JAMES W. WILSON and others v. THE WESTERN NORTH CAR- 
she OLINA LAND COMPANY. 
her 
vi- Contract--Mistake--Bona Fide Purchaser without Notice-—Entry 
to and Grant -- Non-Resident--Practice -- Violation of Restraining 
re- Order. 
80, 
In 1, To justify a Court in setting aside a contract on the ground of mistake, 
1d- it is essential to show either a mistake of both parties or the mistake of 
en one with the fraudulent concealment of the other. 
or 2. To the general rule, that an act done or contract made under mistake 
or ignorance of a material fact is voidable in equity, there are certain 
= exceptions, viz : 
ns (1.) The material fact must be such as the complaining party could not 
d- by reasonable diligence obtain a knowledge of, when he was put upon 
nt inquiry 
(2) Where the means of knowledge are alike open to both parties, and 
0- where each‘is presumed to exercise his own judgment in regard to ex- 











or 


trinsic matters. 

(3.) Where the facts are equally known to both parties; or where each 
has equal and adequate aneans of information ; or the facts are doubt- 
ful from their own nature, if the party has acted in good faith. 


. Where a bona fide purchaser for value and without notice has acquired 


the legal title to land, equity will not interfere to deprive him of his 
legal advantage ; Therefore, when A, in whose name certain entries 
of land had been made for the benefit of others, conveyed his interest 
in the same to B, who purchased for value and without notice, and B 
took out grants in A’s name, who thereafter executed to B a quit-claim 
deed for the land; J/e/d, in an action by A and the parties for whose 
benefit the entry in A’s name had been made, to set aside his convey- 
ance to B, that B had acquired a good title, 


. An entry in the name or for the benefit of a non-resident is void. And 


a grant issued pursuant to such entry to such non-resident is voidable 
at the suit of the State. 

A grant taken out upon an entry, which has lapsed by the efflux of 
time, is valid. A grant, taken out upon an entry made by a non-resi- 
dent, by a person capable of taking and holding under the laws of the 
State, is valid. 
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6. A plaintiff claiming under void entries of land cannot be aided by the 
defective title of defendants. 


7. One who executes a deed despite a restraining order enjoining him 
from so doing, is estopped from invalidating the deed for that cause. 


(Crowder v. Langdon, 3 Ire. Eq. 476; King v. Trice, Fbid, 568; Crump 
v. Black, 6 Ire, Eq. 321; Taylor v, Kelly, 3 Jones Eq. 240; Plemmons 
v. Fore, 2 Ire. Eq. 312; Horton v. Cook, 1 Jones Eq. 270, cited and ap- 
proved.) 


Civiz Action for the Cancellation of a Deed and other 
relief, tried at Spring Term, 1875, of Catpwe.ut Superior 
Court, before Mitchell, J. 

The plaintiffs are J. W. Wilson, G. N. Folk, J. C. Tate, 
H. F. Bond, W. D. Sprague and E. M. Davis. 

The defendants are the Western North Carolina Land 
Company and J. G. Ralston its President. 

The plaintiffs alleged that on March 5th, 1869, C. A. Cil- 
ley entered a large body of vacant land in Caldwell County 
known as the Wilson Creek lands, and that le afterwards 
for valuable consideration sold to E. M. Davis, of Philadel- 
phia, his interest in such entries. No grants were taken out 
upon these entries and the same lapsed. On January 8th, 1872, 
said Cilley made other entries of the same land in the name 
of Geo. N. Folk, for. the purpose of carrying out his con- 
tract with Davis. On July 4th, 1874, the plaintiff Junius 
C. Tate entered the same landsinhisownname. Thereafter, 
Tate assigned his interest in the entries to the plaintiffs 
Henry F. Bond and Wm. D. Sprague. <A controversy hav- 
ing arisen between Davis and Bond & Sprague, a compro- 
mise was made, whereby grants were to be taken out and 
the title to the lands held by a trustee who was to sell the 
lands and divide the proceeds of sale between Davis and Bond 
& Sprague. This compromise was approved by said Folk, 
who agreed in writing to its stipulations. On March 10th, 
1872, E. T. Mockridge procured entries of certain lands in 
said Caldwell County to be made in the name of said 
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Folk, which lands adjoined the lands entered as aforesaid. 


ios On February 16th, 1874, the defendant company, consist- 
- him ing of said Mockridge and others, was incorporated by the 
e. General Assembly, and the defendant Ralston became Presi- 
rump dent thereof On June 12th, 1873, said Wm. D. Sprague 
rpc made entries of the lands entered by said Mockridge on 
adi March 10th, 1872. 

That on October 25th, 1874, W. W. Flemming as agent 
hor and attorney for defendant company without the knowl- 
rior edge or consent of the plaintiffs or any of them procured the 

entry-taker of said County to give him warrants directing 
ate, the County Surveyor to lay off and survey for said Folk the 

lands covered by said entries, and placed the same in the 
and hands of said County Surveyor. That by a combination be- 

tween the Surveyor, Flemming aud Mockridye, the lands 
Yl were surveyed secretly and without the knowledge of plain- 
ity tiffs. That said curvey was finished on December 27th, 
rds 174, the Surveyor adopting in order to have the same com- 
‘el- pleted by December 31st, certain surveys theretofore made 
at by him at the instance of plaintiffs. That while said sarvey 


= 9 Was in progress, the plaintiff Folk gave to said Flemmingas 


(ay a. os , th, 

- agent a paper writing authorizing him to take out in his 
=e name grants from the State for any lands in Caldwell County, 
sess but that said Tvik only intended that such authority sheuld 
_ apply to the lands entered on March 10th, 1872, and not to 

, _ “~ , 

fis the Wilson Creck lands, and that the defendants were aware 
vo of such intention. That on. December 16th, 1874, the de- 


fendant company by presenting said paper writing to the 
a Secretary of State and upon payment of the necessary fees 
and charges, o}tained erants for the lon ds in seid Celdwell 


le > : 
d County, including the Wilson Creek lands, and placed the 
. same in the hands of the Register of Caldwell County for 
? . . 
} registration. 

? i oe i i 
- That prior to December 3)st, 1874,a civil action had been 


commenced in Caldwell Superior Court by said Tate aguiust 
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said Davis, Mockridge and Folk in which a restraining 
order had been granted, enjoining said Folk from conveying 
the Wilson Creek lands to either Davis or Mockridge. On 
December 30th, 1874, said Flemming handed to said Folk 
for his signature, a quit claim deed to said Ralston as Presi- 
dent of defendant company, of a large quantity of Jand in 
Caldwell County, reciting a consideration of eight thousand 
dollars, and only describing the land by the numbers of the 
grants conveying the same to said Folk. That said deed 
was without consideration. That said Folk carried the deed 
to his house, had it copied omitting the consideration, signed 
it and placed it in an envelope directed to Mockridge, and 
was about to send it to the post office when Mockridge called 
at his house. That Folk thereupon called his attention to 
the aforesaid restraining order, but stated that in his opin- 
ion the order was inoperative, as it seemed based upon the 
belief that he intended to convey the Wilson Creek lands— 
that Mockridge did not undeceive said Folk, but strength- 
ened the impression that the deed did not cover the Wilson 
Creek lands, and Folk executed and delivered the same to 
him—that said Folk remained in ignorance of the fact that 
the quit claim deed covered the Wilson Creek lands until 
January 7th, 1875, when he became aware of it from in- 
formation received of the number of grants in his name in 
the Register’s hands ; and that he thereupon conveyed the 
said Wilson Creek lands to the plaintiff, Jas. W. Wilson, in 
order that the compromise between Davisand Bond & Sprague 
might be carried into effect. Plaintiffs asked that the deed 
obtained from Folk by Mockridge might be cancelled, and 
for such other relief as they might be entitled to. 

The defendants answered, denying the material portions of 
the complaint. 

It was admitted that the defendants had no notice of the 
equities of the plaintiffs, 
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The following are the issues submitted to the jury and the 
findings thereon ; 

Ist. Did C. A. Cilley make the entries in the Spring of 
1869 for his own use and benefit, as stated in the complaint? 
Answer; Yes. 

2nd. Were they afterwards sold by him to E. M. Davis 
under the contract, as stated in the*complaint? Answer; 
Yes, 

3rd. Were they afterwards entered by said Cilley, Janua- 
ry Sth, 1872, in the name of G. N. Folk, to enable said Cilley 
to carry out said contract with Davis; as stated in the com- 
plaint? Answer; Yes. 

4th. Were the lands described in said complaint as enter- 
ed by said Cilley, March 5th, 1869 and afterwards entered 
in the name of,said Folk January.8th, 1872, ever entered by 
E. T. Mockridge or by any one else for his use and benefit ? 
Answer ; No. 

5th. Did said Folk assign and transfer said entries to E, 
M. Davis, as stated in the complaint? Answer; Yes. 

6th. Did said Folk at the time he conveyed to J. G. Ral- 
ston, President, believe that he was conveying such entries 
only as were made by said Mockridge in the name of said 
Folk? Answer; Yes. 

7th. Did the said Mockridge at the time he received the 
deed from said Folk know that it embraced entries which 
were not made for his use and benefit? Answer; No. 

8th. At the time said Mockridge received said deed frem 
said Folk, was there an injunction issued restraining said 
Folk from conveying and said Mockridge from receiving a 
conveyance of said lands? Answer; Yes. 

9th. Did said Mockridge represent to said Folk that the 
deed only embraced lands which had been entered for his 
use, and to which he was entitled? Answer; No. 

10th. Did he represent to said Folk that the said injunc- 
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tion did not extend to the lands embraced in said deed? 
Answer; No. 
11th. Was the deed made by said Folk to said Mockridge 
June 16th, 1874, only intended to convey the entries made 
in said Folk’s name for Mockridge? Answer; Yes. 
, 12th. Were the lands entered on the 8th January, 1872, 
in the name of G. N. Folk, entered for the benefit of E. T. 
Mockridge or for the benefit of E. M. Davis?) Answer; For 
Davis. 
13th. Did E. T. Mockridge pay to the Entry-taker of Cald- 
well County his fees for the entries made on January 8th, 
1872, in the name of G. N. Folk? Answer; No. 
14th. Did E. M. Davis pay;to the Entry-taker of Cald- 
well County his fees for the entries made on January Sth, 
1872, in the name of G, N. Folk? Answer; Yes. 
15th. Has E. M. Davis or any one of the other plaintiffs 
ever paid to the State of North Carolina any money for 
the lands included in the entries of Jan. Sth, 1872? An- 
swer; No. 
16th. On Jan. 4th, 1875, the date of the execution of the 
deed from said Folk to said Mockridge, did said Mockridge 
insist that the lands described as the Wilson Creek lands, 
which were entered January 8th, 1872, were the lands which 
he claimed? Answer; No. 
17th. Did Folk represent to said Mockridge that the in- 
junction did not extend to the lands embraced in the deed ? 
Answer; Yes. 
18th. Was the deed executed by Folk to Mockridge on 
June 16th, 1874, conveying the entries of all the lands by 
him in Caldwell County, procured by fraud? Answer ; No. 
19th. Was the deed executed by Folk to the Western } 
N. C. Land Co. on Jan. 4th, 1875, conveying the lands men- 
tioned and described as the Wilson Creek lands, procured 
by fraud? Answer; No. 
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His Honor gave judgment against the plaintiffs fur costs, 
from which they appealed, 


Mosses. Armficd §& Folk, for plaintitts. 
Mss 3s. W. OW. Biemming and W. N.  Sinici, for defend- 
ants. 


Bynum J. The plaintiifs base their claim to relief upon 
two propositions; first, that the defendants procured the 
execution of the deed from Mr. Folk by fraal; and second, 
that it was executed by mutual mistaxe of facts between 
the parties to it. They allege that the defenlants, by the 
concealment of facts within their knowledge and by mis- 
representation, inducel Mr. Folk to execute a deed to one 
boly of land, whea he supposed and was fraudulently in- 
duced to believe that he was conveying another and distinet 
one. They also allege that if there was no fraud in the in- 
ducement to the execution of the deel, there was such a 
mutual mistake of fact in respect to the land conveyed and 
that intended to be conveyed, as will entitle them to the 
relief they seek. 

Without stopping to comment on the inconsistency of the 
two allegations, one of fraud on the part of the defendant 
und the other of mutual mistake of the parties which rebuts 
the idea of fraud, it is enough to say, that the charge of 
fraud in procuring the execution of the deed is expressly 
denied in the answer and negatived by the finding of the 
jury, who upon issues submitted to them for their verdict de- 
clare that neither the deed of June 16th, 1874, by which Mr. 
Folk assigned the entries of the land to Mockridge, nor the 
deed of January 4th, 1875, by which he conveyed the land 
itself to the defendant, was procured by fraud. 

The question of fraud being thus out of the way, the plain- 
tiffs’ right to relief must turn upon the single question,— 
whether the impeached conveyance was executed in such a 
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mutual mistake of facts in respect to the body of land in- 
tended to be conveyed, as a Court of Equity will take cog- 
nizance of. The general rule in this class of cases is, that an act 
done or contract made under a mistake or ignorance of a 
material fact is voidable and relievable in equity. But the 
general rule has many qualifications. For instance, the ma- 
terial fact must be such as the complaining party could not 
by reasonable diligence obtain a knowledge of when he was 
put upon inquiry. For if by such reasonable diligence he 
could have ebtained knowledge of the fact, equity will not 
relieve him since that would encourage culpable negligence. 
So where the means of knowledge are alike open to both 
parties, and where each is presumed to exercise his own 
judgment in regard to extrinsic matters, equity will not re- 
lieve. Nor again will equity interpose where the facts are 
equally known to both parties, or where each has equal and 
adequate means of information, or the facts are doubtful 
from their own nature, if the party has acted in good faith. 
It is upon this ground that if A knowing that there is a 
mine in the land of B of which he knows that B is ignorant, 
should buy the land without disclosing the fact to B, fora 
price in which the mine is not taken into consideration, B 
would not be entitled to relief from the contract, because A 
as the buyer is not obliged from the nature of the contract 
to make the discovery. 

There must always be shown either the mistake of beth 
parties or the mistake of one with the fraudulent conceal- 
ment of the other, to justify a Court of Equity in reforming 
a contract. Wright v. Goff, 22 Beavan, 207; 26 Beavan, 454; 
1 Story Eq., § § 146-53 ; Crowder v. Langdon, 3 Ire. Eq. 476. 
In order to set aside such a transaction, it is essential not 
only that an advantage should be taken, but there must be 
some obligation in the party to make the discovery ; not an 
obligation in point of morals only, but of legal duty ; the 
policy of equity being to afford relief to the vigilant and put 
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all parties upon the exercise of the most seaching diligence. 
This is peculiarly so in cases of written agreements,—a 
solemn deed as in this case. The whole sense of the parties 
is presumed to be comprised in such an instrument, and it is 
against the policy of the law to allow parol evidence to add 
to or vary it as a general rule. But if the proofs are doubt- 
ful and unsatisfactory and the mistake is not made entirely 
plain, relief will be withheld upon the ground that the writ- 
ten paper must be treated as the full and correct expression 
of the intent, until the contrary is established beyond reason- 
able controversy. 1 bro. Ch. R. 338, 341; Woolamv. Hearn, 
7 Ves. 217; Davis v. Symonds, 1 Cox, 404; 1 Story Eq. 
§ 153. 

In this case it is the vendor who seeks to avoid his own 
deed upon the ground of mistake. We have already seen 
that he must clearly show either a mistake of both parties, 
or the mistake of one with the fraudulent concealment of 
the other to justify the interposition of a Court of Equity. 
Now it is expressly denied by the defendants that there was 
any mistake on their part as to the lands they purchased. 
In fact the complaint does not allege a mistake on their 
part ; so far from it, the plaintiffs charge that the defendants 
made no mistake, but knowingly purchased the Wilson 
Creek lands purposely concealing that fact from the plain- 
tiffs, by pretending that the deed taken by them was for the 
Yadkin lands. All question of a mutuality of mistake is 
thus effectively disposed of, as we have before shown was all 
question of fraud on the part of Mockridge, the vendee. 
There was no mistake and no fraud on the part of the pur- 
chaser. But the jury have found by their verdict that Mr. 
Folk, the vendor, did convey to the defendants the Wilson 
Creek lands, when he intended to convey and supposed he 
had conveyed the Yadkin River lands. That was Ais mis- 
take. But it is not every mistake of a vendor however ma- 
terial or however fully established by proof that will evoke 
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the interference of the Court of Equity. There must be 
some concealment or other ingredient in the nature of fraud 
on the part of the purchaser. Here none is found. 

Relief is given only to the vigilant, and not to the negli- 
gent or those who being put upon inquiry and having equal 
or superior means of information have chosen to omit all in- 
quiry which would have enabled them to avoid, obviate, or 
correct mistakes. Who is in fault here? Mr. Folk did not 
own the Yadkin River lands, and both he and Mockridge 
knew it; he did not convey these lands. He did own the 
Wilson Creek lands, and both he and Mockridge knew that; 
he did convey these lands. Had he conveyed the lands to 
which he had no title, it would have been evidence of mis- 
take ; but as he conveyed only these he could lawfully con- 
vey, the reasonable presumption from that fact is the other 
way. The entries of those lands were made in his name, and 
he by deed assigned them to the defendants in June, 1874. 
Six months later—in January, 1875—and after grants had 
been taken out in his name on these entries, he by another 
deed conveyed the lands themselves to the parties to whom 
he had previously assigned the entries. Now it is this ven- 
dor who complains and asks for equity in the face of his 
solemn deed. That he executed the deed in mistake is © 
found by the jury ; but a mistake cannot afford a foundation 
for relief where there has been such unquestionable negli- 
gence, without the violation of every principle governing 
that jurisdiction. The plaintiffs are therefore not entitled 
to relief on the ground of fraud or mistake. 

But it is alleged that the defendants purchased with and 
are affected by notice of the prior rights and equities of the 
plaintiffs, and upon that question their case is this: In 1869, 
Mr. Cilley in pursuance of the law (Bat. Rev. ch. 41) ma- 
king all vacant and unappropriated lands belonging to the 
State subject to entry and grant by any citizen of the State, 
made entries of the lands in dispute, and in 1870, assigned 
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his entries to one Davis a citizen of Pennsylvania, contract- 
ing to take out grants for the lands and convey to him. 
These entries were allowed to lapse, and in 1872, Cilley re- 
entered the same lands in the name of GQ. N. Folk, but for 
the purpose of carrying out his contract with Davis. 

In July, 1874, Junius C. Tate made entries covering the 
the same lands, which entries he assigned to Sprague & Bond. 
Thereupon a dispute arose between Davis claiming under 
the Folk entries, and Sprague & Bond claiming under the 
Tate entries; neither party having perfected their entries 
by taking out grants from the State. This dispute was com- 
promised between the parties by the agreement that grants 
were to be taken out under the Tate entries in the name of 
a trustee by whom the lands were to be sold, and the pro- 
ceeds equally divided between Davis and Sprague & Bond. 
This compromise was approved and endorsed by Mr, Folk 
who had assigned his entries to Davis. 

In October, 1874, Mr. Flemming as the agent of the de- 
fendants procured warrants of survey from the Entry-taker, 
and had the Wilson Creek lands surveyed in the name of 
Mr. Folk. Pending this survey, Folk gave Flemming a 
paper writing authorizing him to take out and obtain in his 
name grants from the State for any lands entered in his 
name in the County of Caldwell. Accordingly in Decem- 
ber, 1874, Flemming presented this power of attorney to the 
Secretary of State at Raleigh, and obtained from the State, 
grants in the name of Folk for all the lands in controversy 
by paying the price of the lands and the fees. Afterwards 
on the 4th of January, 1875, by a deed duly executed by 
himself and wife, Folk conveyed the lands thus granted to 
Mockridge for the Western North Carolina Land Company, 
of which Flemming was the agent and attorney. 

Upon this state of facts it is clear that the grants from 
the State conveyed the legal title of the Wilson Creek lands 
to Mr. Folk, and it is equally clear that his deed conveyed 
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the legal title to the defendants. Is that title encumbered 
by any equity in favor of the plaintiffs ?—Certainly not ; for 
the defendants in their answer deny any notice of the seve- 
ral transactions between the other parties in respect of the 
entries and the transfers of them from one to the other, and 
there was no proof or finding by the jury that the defend- 
ants had any such notice. According to the case, they had 
no knowledge and no reason to believe that these lands 
were originally entered by Cilley for Davis, or afterwards 
by Tate for Sprague & Bond, or that Folk had assigned his 
entries for their benefit. The entries under which the plain- 
tiffs seek relief were in the name of Folk, and the grants 
were issued to him. Flemming and Mockridge knew him 
glone in their negotiations for the purchase of the land, as 
he alone was known on the books of the Entry-taker, and 
did not impart te the defendants any knowledge of his rela- 
tions with the plaintiffs in respect to these lands. 

Where a vendor contracts to sell land to one person and 
afterwards sells the same lands to another who purchases 
without notice, the latter acquires a good title. Tuylor v. 
Kelly, 3 Jones Eq. 240. Even where both parties are equal- 
ly entitled to consideration, equity does not aid either, but 
leaves the matter to depend upon the legal title. Thus, 
where a bona fide purchaser for a valuable consideration and 
without notice, has acquired the legal title, a Court of Equity 
will not interfere to deprive him of his legal advantage. 
Crump v. Black, 6 Ire. Eq. 321; King v. Trice, 3 Ire. Eq. 568, 

Whatever remedy the plaintiffs may have against Folk, 
in respect to these defendants they cannot be in a better 
position than a purchaser who has a bond for title from the 
vendor, and afterwards for value sells and conveys to anoth- 
er without notice. But had these plaintiffs even an 
equity which they could enforce against Folk? An entry 
of land only creates an equity entitling the party to‘a grant 
where the purchase money is paid to the State within the 
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time prescribed by statute, which is on or before the 31st of 
December, the second year after the entry. Rev. Code, ch. 
42,§ 8; Plemmons v. Fore, 2 Ire. Eq. 312. Folk’s entries of 
1872, therefore, lapsed on the 31st of December, 1873, and 
with this lapse expired the plaintiffs’ equity, unless the en- 
tries were kept alive by statutes extending the time for 
taking out grants. There may be such statutes, but we 
have not examined, because the question does not affect the 
rights of the defendants in this action; it only affects the 
rights of Folk and the other plaintiffs as between them- 
selves, 

Again it appears in the pleadings, and is not denied, that 
Davis, for whom the entries of 1872 were made, and under 
which the plaintiffs claim, was not a citizen of the State, 
and had expressed no intention to become a citizen and res- 
ident when the entries were made for him. As to him the 
lands were not subject to entry, and all entries in his name 
and for his benefit were void. Rev. Code, ch. 42, §$ 1; Bat. 
Rev. ch. 41, § 1; Acts 1869-70, ch. 19. Had grants been 
issued to Davis pursuant to such entries, they would have 
been voidable at the suit of the State ; but he having entries 
only which were void as to himself, was not entitled to 
grants from the State, and the other plaintiffs claiming un- 
der these entries with notice can have no better standing in 
this Court. 

But it is said in reply, that the defendants claim under 
the same entries as the plaintiffs do, and that their title is 
therefore equally defective. Admitting that to be so, the 
defective title of the defendants cannot aid that of the plain- 
tiffs. Claiming under void entries and nothing more, the 
plaintiffs are in no condition to impeach a defective or void- 
able title of the defendants. But the defendants have more 
than these entries ; they have the grants from the State and 
also a deed which conveys the legal title, which is good until 
avoided by the State for cause, or by a party having a bet- 
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ter title or superior equity. Because a grant is taken out 
upon an entry which has lapsed by the efflux of time, it 
does not follow that it is void. On the contrary it is valid. 
Horton v. Cook, 1 Jones Eq. 270. So if a grant is issued 
upon an entry which is void because of the non-citizenship 
of the enterer \as Davis here) the grant itself is neverthe- 
less valid and passes the title, if the grantee is a person 
capable of taking and holding by the laws of the State. 

The defendant, The Western North Carolina Land Com- 
pany, was made a corporation by an Act of the Legislature, 
ratified the 16th of February, 1874, and is empowered by 
the Act to take and hold lands. As the grants were issued 
‘and the deed was eaecuted to or for the benefit of this cor- 
poration on the 4th of January, 1875, the corporation was 
at that time as capable of taking and holding lands as any 
citizen of the State. 

We have put no stress upon the Tate entries of July, 1874, 
because the plaintiffs on the 9th of January, 1875, but sub- 
sequent to the execution of the deed to the defendants, 
obtained a deed from Mr. Folk for the same lands before 
conveyed by him to the defendants, and now claim the 
lands by virtue of the grants issued to Mr. Folk on his en- 
tries of 1872; and this action is framed upon the idea that 
if the defendants’ deed can be avoided, the plaintiffs can 
hold the lands under this subsequent deed. The rights if 
any acquired under the Tate entries, have not been and can- 
not be properly insisted on in this action. It will be suffi- 
cient to say, however, that the same principles of equity apply 
to the Tate entries as to the Cilley and Davis entries, to- 
wit,—that as the defendants are purchasers for value and 
without notice their title is not affeeted by these entries. 

The last position of the plaintiffs is, that the deed to the 
defendants is void, because at the time of its execution by 
Mr. Folk, he had been enjoined by a restraining order at the 
suit of Tate and others against Folk and others from con- 
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veying the Wilson Creek lands to the defendants or others. 
In this view the case is this: That Mr. Folk, the principal 
defendant in that action, is the plaintiff in this, and now 
claims that although he conveyed the lands in the teeth of 
the restraining order, he can insist that his own voluntary 
deed is void. Disobedience to the restraining order of the 
Court is a matter between him and the Court, but he him- 
self is estopped from invalidating his own deed for that 
cause. If at the time of the execution ef the deed to the 
defendants, they were entitled to the conveyance under their 
previous contract of purchase, and by reason of having paid 
the purchase money to the State and taken out grants in the 
name of Mr. Folk, but in fact for themselves, the conveyance 
was rightful, and being also without notice of the restrain- 
ing*order, was not affected by it. Such an effect must be 
given to the conveyance under which the defendants claim. 
There is no error. 


Per CurIAM. Judgment affirmed. 
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AMOS WADE v. THE CITY OF NEWBERN*. 


Statute of Frauds--Lease--Municipal Corporation--Contract of. 


1. If a municipal corporation has power under its charter to build a 
market house, it has power also to /ease a building for market purposes. 


2. Under the statute (Bat. Rev. ch. 64, § 2) no “memorandum or note”’ of 
a lease of land for more than three years can bind the party to be 
charged, even if signed by him. The lease or contract of lease must be 
signed by such party. 

3. Where the plaintiff proposed to lease certain real estate upon certain 
terms to defendant for ten years, which proposition was received and 
adopted by its Board of Councilmen and entered upon their minutes; 
and thereafter a lease executed by plaintiff was tendered to and ac- 
cepted by said Board but was never actually signed on the part of de- 
fendant ; Held, that the defendant was not bound by the contract, 


4. A contract of a municipal corporation (unless it be one required by 
law to be in writing, &c.,) need not be under seal unless required by its 
charter. 


5. The authorized body of such corporation can bind it by an ordinance 
if intended to operate as a contract or by a resolution; it can by vote 
clothe its officers or agents with power to act for it and a parol contract 
made by such persons (unless it be one required by law to be in writ- 
ing) is binding upon the corporation. 

6. An ordinance, resolution or vote of a municipal corporation, accepting 
a lease or contract tendered, does not constitute a signing within the 
meaning of the statute. 


7. An action cannot be maintained for damages for the breach of a void 
contract, 

(Smith v. City of Newbern, 70 N. C. 14; Rice v. Carter, 11 Ire. 298; 
Simms vy. Killian, 12 Ire. 252 ; Mizell v. Burnett, 4 Jones, 249, cited, 
distinguished and approved.) 


This was an Action to. recover Damages for Breach of 
Contract, instituted in Craven and removed to and tried at 





*The opinion in this case was filed at June Term, 1876, but not hereto- 
fore reported. 
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Spring Term, 1874, of Carteret Superior Court, before 
Clarke, J. 

There was an appeal from the judgment of the Court be- 
low, and in this Court, the appeal was dismissed. Same 
case, 72 N. C. 498. At June Term, 1875, of this Court, the 
defendant moved to re-hear the case, and for a certiorari to 
bring up the case for review as on appeal, which motion was 
allowed. Same case, 73 N. C. 318. The facts appear in the 
opinion. 


Messrs. D. G. Fowle, Geo. Green and Alex. Justice, for 
plaintiff. 
Messrs. J. H. Haughton and Smith ¢ Strong, for defendant. 


Bynum, J. That the City of Newbern under its charter 
has the power to build a market house, is decided in Smith 
v. City of Newbern, 70 N.C. 14. It follows that it has the 
power of leasing a building for market purposes until one is 


_ built. 


But the contract here declared on is void. It is a lease of 
real estate and is not in writing and signed by the party to 
be charged, or by any other person duly authorized to sign 
it, pursuant to the statute of frauds. Bat. Rev. ch. 64 § 2. 

That statute provides that * * * “All other leases 
and contracts for leasing lands, exceeding in duration three 
years from the making thereof, shall be void unless put in 
writing and signed by the party to be charged therewith, 
or by some other person by him thereto lawfully author- 
ized.” : 

In the construction of this section of the statute (Laws 
1868-69, ch. 156, § 2) it is to be noted that it contains an 
important change of the same section, as it is expressed in 
the Rev. Stat. ch. 50, § 8, and in the Rev. Code, ch. 50, § 11, 
where the language is,—“Shall be void and of no effect, 
unless such contract or lease, or some memorandum or note 
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thereof, shall be put in writing, &c.” It is clear since the Act 
of 1868-’69, no memorandum or note of a lease of land for 
more than three years, as distinguished from the lease itself, 
can bind the party to be charged, even should it be signed 
by him. It is a statute to prevent fraud, and it was sup- 
posed that this end would be more effectually accomplished 
by excluding from it, the words, “memorandum or note 
thereof,” which from their indetiniteness were often seized 
upon by the Courts to give effect to contracts, especially 
where there would be a real or apparent hardship in not 
giving effect tothem. The statute as altered prescribes the 
limits of such contracts by a more rigid, but a more uner- 
ring, and therefore better rule. 

As little as possible is left for construction. The /-ase or 
contract itself must be signed by the party tobe charged, In 
this action the party sought to be charged, is the defendant. 

In Rice v. Curter, 11 Ire. 298, A sold a tract of land to B, 
and gave him a bond for title. B verbally promised to pay 
for the land, the stipulated price; it was held, that while A 
was bound, B was not, because he was the party to be 
charged with the payment of the purchase money, but had 
not signed the contract, as required by Rev. Stat. ch 50, § 8. 
This case was subsequently affirmed upon the same point in 
Simms v. Killian, 12 Ire. 252, and in Mizell v. Burnett, 4 
Jones, 249. 

The material question then is,—Did the defendant sign 
the coutract of lease, or cause it to be signed by any person 
duly authorized to sign it? As to this, the facts set out in 
the case stated for this Court, are these :— 

On the 8th of March, 1879, the plaintiff, Wade, submitted 
to the Board of Councilmen of the City of Newbern, a proposi- 
tion to lease to the City for a market house, his warehouse 
und lot for ten years, agreeing to first make certain repairs 
thereon, He also at the same time proposed to lease from 
the City, a certain water lot owned by it. He asked $1800 
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per annum rent for the warehouse, and offered $600 per 
annum rent for the water lot, which sum ie preposed to de- 
duct from the rent of the warehouse, leaving $120, for the 
payment of which, he proposed to take each year thirty City 
bonds of $40 each, the bonds to be receivable by the City in 
payment of taxes or other dues. The record of the proceed- 
ings of the City Council, which were admitted in evidence, 
contains this entry in respect to these propositions ;— 

“ After a lengthy debate, Mr. Wade’s proposition in rela- 
tion to the warehouse was received and adopted, and Union 
Point selected as the market site.” Subsequently other 
propositions modifying the foregoing were subinitted by Mr. 
Wade, which were in like manner “ received and adopted ” 
by the Board. Up to. this time, none of the propositions 


are stated to have been in writing. 


On the 17th of March, 1869, some misunderstanding hav- 
ing arisen among the Board of Coune*!men, as to the char- 


acter of Mr. Wade’s proposition, he wes erlled before the 
Board, and he then submitted still other propositions ; and 
the minutes of the Board contain thi: firal entry upon the 
subjeet ;— 

“The foregoing being reduced to writing, and added to 
the original proposition made by Mr. Wade, on motion of 
Councilman Croom, the waine wa. reecived and adopted. 
Mr. Wade presented to the Board, a lease containing the 
substanee of the original proposition with the foregoing ad- 
dition, and for a further binding of the contract between 
him and the Board. The lease being read, on motion of 
Councilman Croom, the same was adopted. 

“Councilman Howard presented the fe"owing resolution, 
viz; Whereas the lease of Amos Wade has been tendered 
to the City of Newbern, according to the contract agreed on 
between him and said City; Therefore Resolved, that the 
Mayor be required to sign and afliix the corporate seal of 
the City of Newbern to the certificates of indebtedness, as 
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specified in the lease executed by Amos Wade to said City, 
dated March 8th, 1869.” 

The minutes of the Council then go on to. set forth the 
objections taken by the Mayor to signing the bonds, &c., and 
that while the matter was being discussed and before any 
action was taken on the resolution, the Sheriff of the County 
appeared before the Board, and served upon the Council, an 
injunction against issuing the said City bonds, procured at 
the instance of many of the tax-payers of the City. After 
the service of the injunction, nothing further was done, and 
the Council adjourned. , 

The foregoing facts do not constitute, on the part of the 
corporation, such a signature to the contract of lease, as is 
required by either the letter or spirit of the statute of 
frauds. It cannot be pretended that the lease itself was ac- 
tually signed by the corporation or any of its officers, author- 
ized or unauthorized. It was competent for the Board of 
Councilmen to instruct by resolution either the Mayor or 
other person to sign the lease in behalf of the corporation. 
This was not dene. The lease was tendered to and accepted 
by the Council, just as the bond for title was tendered and . 
accepted in Rice v. Curter. 

If the lease was such a one as the corporation could law- 
fully accept, the acceptance bound Wade, but did not bind 
the corporation. 

In Laythroop v. Bryant, 2 Bing. N. C. 744, which was cited 
in Rice v Carter,the defendant had signed a written contract 
to convey land. The plaintiff (like the defendant in this 
case) had only made a verbal promise to pay the price; and 
it was urged by the defendant, that he ought not to be held 
liable under this written promise, inasmuch as the plaintiff 
was not bound by his verbal promise; but said Tar Cuter 
JusticE,—* Whose fault was that?—The defendant might 
have required the plaintiff’s signature. The object of the 
statute was to secure the defendant.” 
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If the contract were such as is not required by the statute 
of frauds to be put in writing and signed by the party sought 
to be charged, it is clear from the modern decisions that the 
contract of a municipal corporation need not be under seal 
unless the charter requires it. The authorized body of the 
cerporation may bind it by an ordinance, which will if so 
intended operate as a contract; or it may bind itself by a 
resolution, or by vote clothe its officers or agents with power 
to act for it; and a contract made by persons thus appointed, 
though by parol, (unless it be one which the law requires to 
be put in writing) will bind it. 1 Dillon Mun. Corp. § 374. 

But in our case the contract is one which cannot be made by 
parol ; and where the statute to prevent frauds requires the 
contract to be put in writing and signed by the party to be 
charged, we know of no authority or adjudicated case which 
holds that a resolution, ordinance, or vote of the corporation, 
accepting or adopting a lease or contract tendered, consti- 
tutes a signing within the words or intent of the statute. 
The contract in this case must derive its validity, not from 
the contracting powers of the corporation, but from the 
statute ; and unless the mede prescribed by the Act is pur- 
sued, the contract is a nullity. 

The question is not one of corporate power, but of com- 
pliance with the statute. The statute has not been complied 
with, and the contract is void as to the defendant. 

Whether the City is liable to one who has bona fide per- 
formed labor under a void contract, is a question that does 
not arise here. The complaint is for a breach of contract, 
and the prayer is for damages resulting from the breach on 
the part of the defendant. The position is too plain for 
doubt, that an action cannot be maintained for damages for 
the breach of a void contract. 

If the work done under a void contract had been accepted 
and used hy the defendant, whether a quantum meruit would 
lie in such case is an interesting question ; but that question 
30 
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cannot arise upon the facts of this case, even if another 
action should be brought, declaring on a quantum meruit ; for 
the work done was not only accepted and used by the de- 
fendant, but it was done upon the house and lot of the plain- 
tiff, and he has continued in the exclusive possession and 
enjoyment of it, without even a tender of the premises te the 
defendant. 

He may have lost money by the transaction. If so, it is 
his own fault. It is therefore damnum absque injuria, 

Many other interesting questions arose and were argued 
in this Court, but as the decision of the case is put upon the 
single point discussed, it precludes the necessity of exami- 
ning any other. 

There is error. 


Per CURIAM. Judgment reversed 
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PINKNEY ROLLINS and others v. R. M. HENRY and others. 
Restitution— Receiver —Practice. 


1, When this Court has decided that certain tenants of I] were wrong- 
fully evicted, and ordered writs of restitution, these writs must issue 
and must be obeyed, and possession of the premises restored to H or 
his tenants, before the Court will entertain any motion for the appoint- 
ment of a Receiver to collect and hold the rents and profits. 

2. Whenever the contest is simply a question of disputed title to proper- 
ty, the plaintiff asserting a legal title in himself against a defendant in 
possession, receiving the rents, &c., under a claim of legal title, a Re- 
ceiver will not be appointed, even if the defendant is insolvent. 

. A Receiver will be appointed only when plaintiff sets forth an appa- 
rently good title, not sufficiently controverted in the answer, and shows 
imminent danger of loss by defendant’s insolvency. 


ws 


4. The bond required of defendants under C. C. P, § 382, is not for costs 
only, but secures plamtifs such damages as they may sustain in the 
loss of rents, &c., and it seems that this bond may be increased in the 
discretion of the Court if defendant shows any disposition to delay a 
trial, 


( Rollins vy. Rollins, 76 N.C. 264, cited, commented on and apppreved. 


Motion by the plaintiffs for the Appointment of a Re- 
ceiver of certain premises, pending anaction for the recovery 
of the same, heard at Spring Term, 1877, of Buncombe Supe- 
rior Court, before Furches, J. 

The case is sufficiently stated in the opinien of this Court. 
His Honor overruled the motion and the plaintiffs appealed. 


Mr. J. H. Merrimon, tor plaintitts, 
Messrs. T. F. Davidson and Battle & Mordecai, tor defend- 
ants. 


Bynum, J. In Rollins v. Rollins, 76 N. C. 264, and the 
two next succeeding cases of the same plaintiffs against 
Bishop and Henry, it was decided by this Court, that R. M. 
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Henry. was entitled to defend those actions and that the 
tenants claiming under him had been illegally evicted and 
were entitled to restitution of possession, pending the actions. 
In part execution of the judgment of this Court, at the last 
term of the Court below the several actions were consolidated 
and the defendant R. M. Henry on filing the bond required 
by law, was allowed to put in his defences to the action. But 
when in further compliance with the decision of this Court, 
the counsel for the defendants moved that writs of restitu- 
tion be issued in behalf of the evicted tenants, it was met by 
a counter motion of the plaintiffs for the appointment of a 
Receiver of the premises in dispute, pending the litigation 
of the title. The Court refused to appoint a Receiver and 
ordered writs of restitution to issue and from these orders 
the plaintifis appealed to this Court There is no error. 
This Court bad adjudged that the tenants were entitled to 
restitution of possession, and a prompt obedience to that de- 
cision was the first duty of the plaintiffs ; instead of which 
the plaintiffs proceeded, to use a military phrase, by a “flank 
movement,” the effect of which if allowed would have been 
not only to evade the decision of the Court, but still more 
effectually to deprive the defendants of that possession of 
the premises, to which the Court had declared they were 
entitled. 

Possession, entire and complete, must be given to the de- 
fendants ; and it matters not to the plaintiffs, whether this 
restitution is made directly to Henry himself, or indirectly 
through his tenants, but the plaintiffs are to divest them- 
selves of all possession as fully as they were divested before 
they sued out the writs under which they obtained the pos- 
session; and the defendants are to be placed in the same 
state and condition as they were at that time. Placed thus 
at arms length as they were before the wrongful eviction, 
the Court will then be open to hear and determine such mo- 
tions as may properly arise in the progress of the cause, 
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While therefore the Court properly enough refused to ap- 
point a Receiver or make any other order before the plain- 
tiffs had restored their tortious possession, it does not follow 
that after such possession is delivered, the plaintiffs may not 
present a case fit for the protective interference of the Court. 
But as no such question can be raised until after the judg- 
ment of this Court, as determined at last term, has been 
complied with by the surrender of the premises to the de- 
fendants, we might properly say no more at this time. As 
however the same motion for a Receiver will doubtless be 
renewed after the decision of this Court has been complied 
with by the restitution of the possession to the defendants, 
it will be convenient to the parties in the further conduct of 
the action, as far as possible, to dispose of that question now. 

We believe that no authority can be found, where a Court 
of Equity ever appointed a Receiver in a case like this. 
The rule seems to be universal in this country and in Eng- 
land, that whenever the contest is simply a question of dis- 
puted title to the property, the plaintiff asserting a legal 
title in himself against a defendant in possession and receiv- 
ing the rents and profits under a claim of legal title, equity 
refuses to lend its extraordinary aid by interpesing a Re- 
ceiver, just as it refuses an injunction under similar cireum- 
stances, leaving the plaintiff to assert his title in the ordinary 
forms of procedure at law. Nor does the fact that the de- 
fendant in possession and receiving the rents and profits, is 
insolvent, at all affect the rule. There are exceptions to this 
general rule, but they are only where the relief is granted 
upon special circumstances of an equitable nature, appealing 
strongly to the conscience of the Court. The farthest the 
Courts have ever gone in taking jurisdiction to appoint a 
Receiver in actions of ejectment against a tenant in posses- 
sion of real property, is, where the plaintiff shows a probable 
title and danger of the rents being lest. Scott v. Scott, 13 
Irish Eq. 212; High on Receivers, § § 553, 554, 567 ; 2 Story 


.> 


















IN THE SUPREME COURT. 





Ro.uins 0. HENRY. 








Fq. § § 826, 829. And such is the provision of our statute 
defining the cases where a Receiver may be appointed. C. 
©. P. § 215. By that provision a Receiver can be applied 
for only when the party has established an apparent right 
to property which is the subject of the action and which is 
in possession of the adverse party, and the property or its 
rents and profits are in danger of being lost, injured, or im- 
paired. This apparent right of property, which will author- 
ize the appointment of a Receiver, must, we conceive, ap- 
pear to the Court from the pleadings, or in the progress of 
the trial, and not by separate aflidavits. It may be that in- 
solvency or the danger of the loss of rents and profits can 
be so established, but not the right of ‘property—the very 
matter in issue. For instance, if the plaintiffs here in their 
action to recover this land had set forth in their complaint 
an apparently good title which was not successfully contro- 
verted in the answer, and in addition thereto had shown 
imminent danger of loss of rents and profits by the insolven- 
ey of the tenants in possession, a motion for a Receiver might 
be granted for the preservation of the rents and profits, pen- 
dente lite. But without the establishment of this apparent 
good title, such interference would in eftect amount toa 
complete ouster of the defendants, by taking away from them 
the subject matter of the litigation without trial or judg- 
ment. High on Receivers, § 575. 

If the plaintiffs desired to establish by the pleadings such 
an apparent good title as would warrant the appointment of 
a Receiver, it was their duty to set forth in their complaint 
a good title in themselves, with such particularity of state- 
ment, description and averment, as would compel the 
defendants by their sworn answer to the allegations to ad- 
mit or enable the Court to see a prima facie or apparent title 
in the plaintiffs. Nothing of the sort is done. Indeed so 
<lefective and meagre are the pleadings, that it would seem 
to be impracticable to try the action without amendments. 
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But although no case is presented warranting the extraordi- 
nary remedy of a Court of Equity applied for, the law has not 
Jeft the plaintiffs without that degree of protection which 
their own disputed claim authorizes the Courts to furnish. 
Before the defendant Henry could be allowed to defend the 
action, the law required that he should file a bond with sure- 
ties for the sum of $200 to be void on condition that he pay 
to the plaintiffs all such costs and damages as the plaintiffs 
may recover in the action. C. C. P.§ 382. Weare of opin- 
ion that this bond is not for costs only, but that it was in- 
tended to and does secure to the plaintiffs in case they re- 
cover, such damages as they may sustain in the loss of rents 
and profits or otherwise, by the wrongful possession of the 
defendants. We are also inclined to hold that this bond 
may be increased from time to time as the Court may order 
in its discretion, having reference as much to the readiness 
of the parties to try, as to the preservation of the property 
and its rents and profits to answer the ultimate recovery by 
the true owner. If the defendant shows a readiness to try 
the title and to interpose no obstacle to a speedy determina- 
tion of the action, the Courts will be slow in imposing upon 
him the inconvenience and hardship of giving a larger bond. 
In such case the plaintiff cannot by his own delay in bring- 
ing on a speedy trial impose this additional burden upon the 
defendant who is in no default. To give that effect to the 
procrastination of the plaintiff, would be to allow him to take 
advantage of his own wrong to the oppression of the defend- 
ant. 

Subject to this precaution and the circumstances surround- 
ing each case, the power of the Court to enlarge the bond 
seems to be similar to that which the Courts constantly ex- 
ercise in regard to bonds for costs. 

It is true that in case the defendant is unable to give the 
bond he may nevertheless defend the action without giving 
bond, on a proper application for that purpose under C. C. 
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P. § 382; and thus the plaintiff would have no security for 
the recovery of rents and profits from the tenant holding 
wrongfully. Whether this state of things would constitute 
such an equitable element as to invoke the jurisdiction of a 
Court of Equity, to prevent wrongs and anticipated mis- 
chiefs, by the appointment of a Receiver, or whether the 
plaintiff must submit to this inconvenience and probable 
loss just as defendants do, when the plaintiff is allowed from 
poverty to prosecute his action without giving bond for costs, 
are questions which do not now arise and which we do not 
answer in anticipation. 
There is no error. 


Per CURIAM. Judgment affirmed. 
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STATE vy. JOHN B, TURPIN. 


Murder--Evidence--General Character--Uncommunicated Threats. 


1, To the general rule that in trials for homicide, evidence of the general 
character of the deceased as a violent and dangerous man is inadmissi- 
ble, there are two exceptions: 

(1.) Such evidence is admissible where there is evidence tending to show 
that the killing may have been done from a principle of self perserva- 
tion ; 

(2.) Such evidence is admissible where the evidence is wholly circum- 
stantial and the character of the transaction is in doubt. 


2. If the killing is done under such circumstances as to create a doubt as 
to the character of the offence committed, the general character of the 
deceased may be shown, if such character was known to the defendant. 


8. On a trial for murder, there was evidence of threats made by deceased 
against defendant and communicated to defendant ; there was also evi- 
dence that the deceased had followed defendant to the house and that 
a rock was used by deceased upon defendant’s head during the fight, 
but it did not clearly appear by whom the rock was introduced into 
the fight, the evidence upon which point was Circumstantial. The de- 
fendant offered evidence of threats made by deceased but not communi- 
cated to defendant, which was excluded; Held, that the evidence of 
uncommunicated threats was admissible: 

(1.) To corroborate the evidence of communicated threats ; 
2.) To show the state of feeling of the deceased toward the defendant, 
and the guo animo with which he had pursued defendant to the house ; 


(3.) As one of the circumstances tending to show who introduced the 
rock into the fight, the evidence upon that point being wholly circum- 
stantial. 

(Bottoms v, Kent, 3 Jones, 154; State v. Hogue, 6 Jones, 381; State v. 
Floyd, Ibid, 392; State v. Tackett, 1 Hawks, 210; State v. Diron, 75 
N. C. 275; cited, distinguished and approved ; State v. Barfield, 8 Ire. 
344, modified.) 


Inpictment for Murder tried at Spring Term, 1877, of 
Haywoop Superior Court, before Henry, J. 
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The defendant was indicted for killing one Creighton 
Morrow, and on the trial in the Court below His Honor re- 
fused to admit evidence of the general character of the de- 
ceased for violence, and also refused to admit evidence of 
threats made by the deceased, which had not been communi- 
cated to the defendant. The case is sufficiently stated by 
Mr. Justice Bynum in delivering the opinion of this Court. 
The jury found the defendant guilty of manslaughter. Judg- 
ment. Appeal by defendant. 


Attorney Gencral, for the State. 
Messrs. Busbee & Busbee, A. T. & T. F. Davidsonand J. H. 
Merrimon, for the defendant, submitted: 


1, The Judge erred in refusing to admit evidence of the 
character of the deceased. Cases in North Carolina reviewed : 
In Tackett’s case, 1 Hawks, 210; Tilley’s case, 3 Ire. 424; 
Barfield’s, 8 Ire., 344; Hogue’s, 6 Jones, 381; Floyd’s, ibid., 
396; Bottoms v. Kent,3 Jones, 154; the question is not fairly 
presented, whether or not in case of a mutual combat such 
evidence is not admissible upon the question of self-defence. 
In other States (except possibly Massachusetts) wherever 
such evidence has been excluded, it has been in cases where 
the question of self defence did not arise. Cases reviewed ; 
York’s, 9 Mete. 93; Fields’, 14 Me; Pritchett’s, 22 Ala. 39; 
Franklin’s, 29 Ala. 14; Lamb’s, 41 N. Y. 360; Jackson’s, 17 
Mo. 544. Such evidence admitted in some cases in nearly 
all the States; Hicks’s, 27 Mo. 588; Keene’s, 50 Mo. 357; 
Lombard’s, 17 Cal. 316; 41 Cal. 640; Dumphey’s, 4 Minn. 
438; and many others which are cited at length in 
Horrigan & Thompson’s Cases of Self-Defence, under title, 
Character. The evidence is clearly admissible “where the 
immediate circumstances of the killing render it doubtful 
whether the act was justifiable or not—(quere excusable,”) 
Lombard’s case; “where the killing is under such circum- 
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stances as to raise a doubt as to the character of the offence,” 
Dumphey’s case. 

2. The uncommunicated threats are admissible to corrobe- 
rate evidence of the communicated threats, and to explain 
the character of the assault made by the deceased, and the 
motives with which he sought out the prisoner. Stokes v. 
The People, 53 N. Y.; Keener v. The State, 18 Ga. 194; Haller 
v. The State, 37 Ind. 57; Cornelius v. The Commonwealth, 15 
B. Mon. 539; Campbell v. The People, 16 11.17. (The brief 
on the Judge’s charge is omitted.) 


Bynum, J. The prisoner was indicted for murder and was 
convicted of manslaughter. He relied upon the plea of justi- 
fiable self-defence, and to make that defence good, offered 
testimony of the general character of the deceased as a vio- 
lent and dangerous fighting man, and also, of threats made 
by the deceased against the prisoner, but which were not 
communicated to him. The exclusion of this evidence is the 
subject of exceptions by the prisoner. 

If the proposed testimony when admitted could not have 
reduced the offence below manslaughter, the crime of which 
he was convicted, then the prisoner has received no prejudice 
and it was not error to exclude it. We are first to see then 
whether the testimony offered and rejected would have 
tended, not to mitigate the offence from murder to man- 
slaughter, but to establish a case of justifiable homicide. 

The prisoner alleges that he was drawn into the combat 
against his consent by the machinations of the deceased with 
the intent to take his life; and that the combat on his part 
was in self-defence, retreat was impossible, and the killing 
was unavoidable and necessary to save his own life. To 
establish this defence the prisoner introduced testimony 
showing or tending to show that the deceased had malice 
towards him; that he had a short time before the homicide 
threatened to kill him, and particularly if he did not keep 
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away from Mrs. Tate’s, the place where he then was; that 
the deceased had seen him that evening going in the direc- 
tion of Mrs. Tate’s and had secretly followed him ; that the 
deceased entered the house suddenly and “mad,” and imme- 
diately began a quarrel with the prisoner by false accusa- 
tions, and by charging him with doing the very act for 
which he had threatened to kill him; that the deceased was 
secretly armed with a stone of three pounds weight, with 
which he began and continued the fight without any notice 
to the prisoner and before he drew the pistol ; that from the 
suddenness of the attack, its deadly nature, and from being 
hemmed up in the house, retreat was impossible; and the 
pistol was then drawn and discharged upon the deceased in 
necessary self-defence and to save his life. 

In confirmation of this and to show the true character of 
the struggle and his imminent danger, the prisoner offered 
to prove the general character of the deceased as a violent 
and dangerous fighting man, and also to prove other threats 
which had been made against him by the deceased, but 
which had not been communicated before the homicide. 
Was this testimony admissible ? 

The general rule prevailing in most of the American States 
is, that such evidence is not admissible, and in this State 
such a general rule is well established. State v. Barfield, 
8 Ire. 344; Bottoms v. Kent, 3 Jones, 154; State v. Floyd, 6 
Jones, 392; State v. Hogue, 6 Jones, 381. But these cases 
which are cited as establishing a general rule excluding such 
evidence admit that there may be exceptions to it depend- 
ing upon the peculiar circumstances of each case. And these 
exceptions themselves are now so well defined and establish- 
ed by the current of the more recent decisions, that they 
have assumed a formula and have become a general rule sub- 
ordinate to the principal rule. It is this: Evidence of the 
general character of the deceased as a violent and dangerous 
man is admissible where there is evidence tending to show that 
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the killing may have been done from a principle of self preserva- 
tion, and also where the evidence is wholly circumstantial 
and the character of the transaction is in doubt, as in Zuckett’s 
ease, 1 Hawks, 210; Horrigan & Thompson’s cases of Self 
Defence, 695, and Index, under the head of “Character of the 
deceased for violence,” for reference to the cases at large. 
Where one is drawn into a combat of this nature by the 
very instinct and constitution of his being, he is obliged to 
estimate the danger in which he has been placed, and the 
kind and degree of resistance necessary to his defence. To 
do this he must consider not only the size and strength of 
his foe, how he is armed, and his threats, but also his char- 
acter as a violent and dangerous man. It is sound sense, and 
we think sound law, that before a jury shall be required to 
say whether the defendant did anything more than a reason- 
able man should have done under the circumstances, it should, 
as far as can be, be placed in the defendant’s situation, sur- 
rounded with the same appearances of danger, with the same 
degree of knowledge of the deceased’s probable purpose 
which the defendant possessed. If the prisoner was ignorant 
of the character of the deceased, then the proof of it would 
have been inadmissible, because his action could not have 
been influenced by the dangerous character of a man of 
which he had no knowledge. That is not our case. Here 
the prisoner was the neighbor of the deceased and was fully 
cognizant of his violent and dangerous nature. Should this 
knowledge in the possession of the prisoner and reasonably 
influencing his actions be withheld from the jury which is to 
pass upon the criminality of the act of killing? The jury 
must ascertain the true character of the combat ; for if from 
the nature of the attack there was reasonable ground to be- 
lieve there was a design to destroy his life or commit a 
felony upon his person, the killing the assailant would be 
excusable homicide. And this would be so even though it 
should afterwards appear that no felony was intended. As if 
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| one comes rushing upon you with a pistol in his hands point- 
| ing at your breast and making violent threats against your 
life; and when he comes in reach you knock him down with 
/ : ip 

a club, and of the wound he dies. This would be excusable 
| homicide although it should afterwards turn out that the 
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pistol was not loaded and the design was only to terrify. 





Certainly if the appearances of danger are real instead of 






apparent merely, they are not the less admissible iu evidence, 





The purpose here was to prove not only that the cireum- 






stances surrounding the prisoner were such as to induce a 






reasonable belief of imminent danger, but that they were 
real; that the deceased had not made empty and unmeaning 
threats insufficient to move a man of ordinary firmness, but 
that from his known character as a violent and dangerous 
fighting man, @ character well known tothe prisoner, the danger 
was so imminent and unavoidable as to justify the taking 
of life. 

It is true that the character of the deceased per se can 
never be material in the trial of a party for killing, because 
it is as much an offence to kill a man of bad character as a 
man of good character. Ifthe killing is done with a felo- 
nious intent, the character of the deceased cannot come in 
question. But if the killing is done under such cireumstan- 
ces as to create a doubt as to the character of the offence 
committed, the general character of the deceased may be 
shown, if that character is known to the prisoner; because 
it then becomes a material, and it may be a necessary fact 
to enable the jury to ascertain the truth, and as such, it is 
involved in and becomes an essential part of the res geste. 
State v. Dumphey, 4 Minn. 488; State v. Hicks, 27 Mo. 588 ; 
State v. Keene, 50 Mo. 357; Am. Cr. L. 296; Wharton on 
Homicide, 215. 

In the more recent trials of capital offences, the laws of 
evidence which once governed the Courts have been much 
mitigated from their ancient vigor, and more latitude of in- 
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int- vestigation is allowed, in order that the jury may be possessed 
our of the true character of the transaction. And it must be 
‘ith conceded that a strong current of decisions in our sister States 
ble has considerably modified the stern rule of evidence as laid 
the down in Burfield’s case, 8 Ire. 344. The Courts of this State 
ity. also in subsequent decisions have more accurately defined 
of and explained the limits of the general rule, and pointed 
ce, out some of the exceptions to it, where evidence of the gen- 
im eral character of the deceased would be admissible. Hogue’s 
@ wb case and Floyd’s case (6 Jones 381—392.) 

ere Tt was in evidence that the deceased had a short time be- 
ng fore the homicide threatened to take the life of the prison- 
nut er if he did not keep away from Mrs. Tate’s, which threats 
us had been communicated to him. The prisoner also offered 
rer testimony to show other similar threats made by the deceas- 
ug ed but which had not been communicated. This evidence 


was competent and should have been admitted for several 


an reasons : 
— s 1. The uncommunicated threats were admissible for 
° the purpose of corroborating the evidence of the threats 
a which had already been given. 
in 2. They were admissible to show the state of feeling of 
ie the deceased towards the prisoner and the quo animo with 
e whieh he had pursued his enemy to the house, 
os | 3. In ascertaining whether the prisoner had acted in self- 
6 defense a most material question was, who introduced the 
* rock into the conflict, and when and for what purpose ? 
- ) whether for offence or defence was it used? As to this 
. important inquiry the evidence was wholly circumstantial, 
9 and testimony of both the general character and threats 
. of the deceased was competent under the principles 
laid down in Tackett’s, Floyd’s and Hogue’s cases. If the 
f prisoner entered into the fight armed both with the pistol 
h and the rock, of which there was evidence by his admission 
that he usually went so armed, then it was a case of murder 
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or manslaughter, as the jury might consider these with eth- 
er facts as indicating or not indicating malice. But the 
prisoner contends that the deceased provoked the fight arm- 
ed with the rock as was evident from the severe contusions 
he received in the struggle from some such instrument on 
the front and side of his head. And to corroborate this 
view and fix the ownership of the rock, the prisoner offered 
evidence both of the violent character. and deadly threats 
of the deceased. In this aspect of the case, the threats 
were equally admissible whether communicated or uncom- 
municated, and in connection with the other facts indicating 
a felonious assault upon the prisoner, would constitute a case 
of murder, manslaughter, or justifiable homicide as the jury 
under proper instructions might determine upon all the 
facts. State v. Keener, 18 Ga. 194; State v. Sloan, 47 Mo. 604; 
State v. Heller, 37 Ind. 57; Cornelius v. Commonwealth, 15 B. 
Mon. (Ky.) 589; Zhe People v. Scoggins, 37 Cal. 677 ; State v. 
Dixon, 75 N. C. 275; 1 Starkie on Ev. 39 ; Roscoe Cr. Ev. 77. 
Objections were taken to the charge of the Court but with- 
out foundation. The charge was minute, impartial and able, 
and but for the exclusion of the testimony upon a view of 
the case which the prisoner had a right to present to the ju- 
ry, the judgment would be affirmed. What new features 
the rejected testimony may develope we cannot foresee, but 
as the case is now presented it has in it more of the ele- 
ments of murder than of manslaughter or justifiable homi- 
cide. 
There is error. 










Per CurRIAM. Venire de novo. 
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STATE v. WILLIAM LOCKE. 


Indietment— Murder--Judge’s Charge. 


1. Where on the trial of an indictment for murder, the Court charged the 
jury ‘* that if they believed the witnesses A, Band C, or either of them, 
the fact of slaying was proved ;*’ Held, to be error. 


2. It is the exclusive province of the jury to say whether the evidence 
proves a fact or not ; 7’herefore, the Court cannot weigh the evidence 
and declare the result as a matter of law to the jury. 


InpIcTMENT for Murder, removed from Rowan and tried 
at Spring Term, 1877, of Davipson Superior Court, before 
Kerr, J. 

The facts necessary to an understanding of the point deci- 
ded in this Court are sufficiently stated by Mr. Justice Farr- 
cLoTH. Verdict of guilty. Judgment. Appeal by defend- 
ant. 


Attorney General and Mr. J. M. McCorkle, for the State. 
Messrs. Shipp & Bail-y, for the defendant. 


Farrc.otu, J. The defendant was indicted for the mur- 
der of one Barringer, and was convicted. There were seve- 
ral witnesses examined who proved that there was a fight 
taking place between other parties, and the evidence was 
conflicting in regard to the conduct of the deceased and the 
prisoner. His Honor charged the jury, that “if they be- 
lieved the witnesses, Plummer, Livengood and Cully, or 
cither of them, the fact of slaying had been proved,” and the 
prisoner excepted, 

The witness Livengood testified as follows: “ Prisoner 
was standing near a fence whittling with his knife ; a diffi- 


‘ culty arose between Matt. Locke and Tom Hyde; deceased 


passed by the witness going across the log, prisoner passed 
31 
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on below witness, going towards the deceased ; in a short 
time he saw prisoner leaving deceased, and saw blood run- 
ning from the deceased, and the prisoner trotting off for 
about fifty yards, and then he took off his hat and ran with 
great speed ; the deceased had nothing to do with the fight 
going on; prisoner approached deceased coolly and slowly, 
* * * did not see prisoner after he passed witness, until 
he saw him running off as before stated.” 

The case was argued before us on this exception alone, 
and we sustain the exception. The homicide, of course, isa 
material fact to be established by proof, and it is the exclu- 
sive province of the jury to say, whether the evidence proves 
the fact or not. Livengood does not say that the prisoner 
slew the deceased, but only deposes to certain circumstances 
which might or might not satisfy the jury. His Honor in- 
yaded their province by charging the jury, that if they 
believed Livengood, the fact of slaying is proved. This was 
weighing the evidence and declaring the result as a matter 
of law to the jury. 

“ No Judge, in giving a charge to the petty jury, shall 
give an opinion whether a fact is fully or sufficiently proven, 
such matter being the true office and province of the jury, 
&e.” Bat, Rev. ch. 17, § 237. 

We have looked carefully through the whole of His Hon- 
or’s charge, and find nothing to cure the error above desig- 
nated. 

There is error. Let this be certified to the Court below 
to the end that the case may proceed according to law. 


Per Curiam. Venire de novo. 
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un- STATE v. W. Y. DAVIS. 

for 

ith Indictment--Murder--Evidence--Declarations of Third Party. 

rht 

ly, 1. On the trial of an indictment for murder, the declarations of a third 

itil party which have no legal tendency to establish the innocence of the 
prisoner are not admissible as evidence in his behalf. Therefore, evi- 
dence that a third party “Shad malice towards the deceased, a motive to 

ne, take his life and the opportunity to do so, and had threatened to do so,”” 

sa is not admissible. 

lu- 2. In such case where the prisoner offered to prove that “some time be- 

"es fore the deceased was killed”’ a third party went in the direction of the 

er house of the deceased with a deadly weapon threatening to kill him ; 
Held, that the evidence was not admissible. 

es ae f 

, (Whether, when proof of the res geste constituting such third party’s 

- alleged guilt has been given, his acts and declarations are competent in 

cy confirmation of the direct testimony connecting him with the fact of 

as the killing,— Queere.) ‘ 

er (State v. Bishop, 73 N. C. 44; State v. May, 4 Dev. 328 ; State v. Duncan, 
6 Ire. 236; State v. White, 68 N.C. 158, cited and approved.) 

ll : ; — , — 

m InpIcTMENT for Murder tried at Spring Term, 1877, of 

7 ~ . . 

y Maptson Superior Court, before Furches, J. 

J? in . » s ° . 
The case is sufficiently stated by Mr. Justice Bynum in 

ma delivering the opinion of this Court. Verdict of guilty. 

Judgment. Appeal by defendant. 

T- = 

> 
Attorney General, for the State. 

W Messrs. Busbee & Busbee and W. H. Malone, for the de- 


tendant. 


Bynum, J. This case is here upon two exceptions taken 
on the trial below to the rulings of the Court, excluding as' 
incompetent certain testimony which was offered by the 
‘ prisoner : 

1. The prisoner proposed to prove by one Peck, “that Geo, 
Nicks had malice towards the deceased and had a motive to 
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take his life, and the apportunity to do so, and had thireat- 
ened to do so, before Court.” 

2. He offered to prove by one Rice, that one Peck took a 
gun and went in the direction of the house of the deceased 
with the threat that he was going to kill the deceased some 
time before the deceased was killed.” 

Both exceptions are untenable and have been repeatedly 
so held by this Court; the first, because they are the 
declarations of a third party and are res inter alios acta, and 
liave no legal tendency to establish the innocence of the 
prisoner ; and the second, for the same and the additional 
reason that the time when Peck is alleged to have gone with 
his gun in the direction of the house of the deceased with 
the threat to kill him, is too vaguely and indefinitely set 
forth. “Some time before the deceased was killed” might be 
a week, a month, ora year, Such evidence is irrelevant and 

-ean afford no safe guide to a jury when the charge is a kill- 
ing on a particular day, which is in no way connected by 
other proof with the time when Peck is alleged to have gone 
in the direction of the house of the deceased. But the homi- 
cide was committed not at the house of the deceased, but on 
a public road while the deceased was asleep under a “shelter” 
where he was carrying on a distillery, There was no evi- 
dence so far as the case shows, that this shelter was near or 
in the direction of the house of the deceased, from the point 
whence Peck tvok his departure on his alleged mission of 
murder. Such evidence is inadmissible because it does not 
tend to establish the corpus delicti. Unquestionably it would 
have been competent to prove that a third party killed the 
deceased, and not the prisoner. But this could only have 
been done by proof connecting Peck with the fact, that is 
with the perpetration of some deed entering into the crime 
itself. Direct evidence connecting Peck with the corpus 
delicti would have been admissible. After proof of the res 
geste constituting Peck’s alleged guilt had been given, it 
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might be that the evidence which was offered and excluded 
in this case would have been competent in confirmation of 
the direct testimony connecting him with the fact of the 
killing. No such direct testimony was offered here. 

It is unnecessary to elaborate, as the questions of evidence 
here made have been fully discussed and decided by this 
Court in many cases. It is only necessary to refer to the 
principal ones. Svate v. Bishop, 73 N. C. 44; State v. May, 
4 Dev. 328 ; State v. Duncan. 6 Ire. 236; State v. White, 68 N. 
©.158. Also, Slate v. Crookham, 5 W. Va. 510. 

There is no error. 


Per Curiam. Judgment affirmed. 


STATE v- N. P. OVERTON, 
Murder -- Practice —Trial and Conviction--Judgment. 


1. A defendant in a criminal action brought by appeal to this Court, is 
not “tried *’ or ‘‘ convicted *’ here. 

2. Where the Court below, after the decision of this Court was certified, 
continued the case and rendered judgment at a subsequent term ; //e/d, 
not to be error. 


Motion for an Order to release the defendant heard at 
Spring Term, 1876, of Beavrort Superior Court, before 
Eure, J. 

The ground upon which this motion was based is suffi- 
ciently stated by Mr. Justice Reape in delivering the opin- 
ion ef this Court. 

His Honor overruled the motion and the defendant ap- 
pealed. 
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Attorney General, for the State. 
Mr. D. M. Carter, for the defendant. 











Reape, J. The defendant had been tried and convicted 
of murder in the Court below and appealed to this Court, 
and this Court decided (75 N. C. 200) that there was no error 
in the record of the trial and conviction, and ordered its decis- 
ion to be certified to the Court below, to the end that the 
Court below might proceed to judgment and execution. 
When the defendant was called to receive the judgment of 
the Court, he objected ;—that judgment ought not to be ren- 
dered because he had been improperly convicted and denied 
his constitutional right ; in that, he had not been present in 
this Court when his case was argued and determined and 
had therefore not been properly convicted. This objection 
is founded upon an erroneous idea of a criminal trial, and of 
the power and duty of this Court in such case brought before 
it by appeal. The Constitution provides that a defendant 
in a criminal action shall be informed of the accusation 
against him, and shall have the right to confront the accu- 
sers and witnesses with other testimony, and shall not be 
convicted except by the unanimous verdict of a jury of good 
and lawful men in open Court as heretofore used TZhut is 
his trial. This of course implies that he shall have the right 
to be present. Ifhe complains of any error in his trial, the 
record of the trial is transmitted to this Court. 

Here, are no “ accusers,” no “witnesses,” and no “jury ;” 
but upon inspection of the record this Court decides whether 
there was error in the trial, and without rendering any judg- 
ment, orders it decision to be certified to the Court below. 
It has never been understood, nor has it been the practice, 
that the defendant shall be present in this Court ; nor is he 
ever “convicted” here. A second objection taken by the de- 
fendant is, that no judgment was rendered against him by 
the Court below at the first term after the decision of this 
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Court was certified; that judgment could not be rendered 
after the first term. There is no force in this objection. It 
was at the defendant’s request that judgment was not ren- 
dered at the first term and the case continued. And with- 
out such request, the Court had the power to suspend the 
judgment and continue the case until the next term. No 
authority is cited for these objections; there are no prece- 
dents in practice to sustain them; and it is at least question- 
able whether it is not a perversion of the liberal indulgencies 


in favorem vite, to make them. 


There is no error. Let this be certified to the end that 
the Court below may proceed to judgment aud execution ac- 


cording to law. 


Per CurrIAM. Judgment affirmed. 
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STATE v. RICHARD SMITH. 


Indictment-- Homicide-- Murder-- Manslaughter. 






1, Homicide is murder unless attended with extenuating circumstances 
which must appear to the satisfaction of the jury, and if the jury are 
left in doubt on this point, it is still murder. 








2. If A assault B, giving him a severe blow or other great provocation, 
and B strikes him with a deadly weapon and death ensues, it is man- 
slaughter. 

3. If the provocation from A is slight and B strikes, and it appear from 
the weapon used or other circumstance that B intended to kill A, or do 
him great bodily harm, and death ensues, it is murder. 

























4, On an indictment for murder, where it appeared that the prisoner and 
deceased were angrily quarreling and the-deceased began to pull off his 
coat and prisoner being in striking distance started to draw his knife, 
when a by-stander interfered and carried him out of the house, and 
prisoner rushed back into the house asking where deceased was, who 
answered ‘‘here,’’ both swearing, and thereupon prisoner ran at him 
and fatally cut him; Held, to be murder. 


(State v. Ellick, Winst. 56, cited and approved.) 


INDICTMENT for Murder, tried at Spring Term, 1877, of 
MECKLENBURG Superior Court, before Cloud, J. 

The case is sufficiently stated by Mr. Justice Farrc.ota 
in delivering the opinion of this Court. Verdict of guilty. 
Judgment. Appeal by defendant. 


Attorney General, for the State. 
Mr. J. E. Brown, for the defendant. 


FarrcLotH J. Homicide is murder unless it be attended 
with extenuating circumstances which must appear to the 
satisfaction of the jury, and if the jury are left in doubt on 
this point it is still murder. If A assault B, giving hima 
severe blow or otherwise making the provocation great, and 
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B strikes him with a deadly weapon and death ensues, the 
law in deference to human passion says this is manslaughter. 

If the provocation be slight, and it can be collected from 
the weapon used or any other circumstance that the prisoner 
intended to kill or do great bodily harm and death follows, 
it is murder. The violence flows rather from brutal rage 
than human frailty. Foster’s Cr. Law, 291. 

In the present case the killing is put beyond controversy, 
and there is no pretension that it is excusable or justifiable 
homicide. 

The defendant requested His Honor to charge the jury, 
that if they believed the evidence it was manslaughter, and 
not murder. This was refused, and a verdict for murder 
was rendered. The prisoner and deceased were quarreling 
and using very angry words in the house, the deceased be- 
gan to pull off his coat, and the prisoner started to draw his 
knife, being in striking distance of each other. A witness 
caught prisoner around the body and carried him by force 
out of the door four or five feet from where the prisoner was 
standing. Prisoner immediately rushed into the house with 
a knife drawn above his head and asked where was Sam 
Ross, (the deceased), who answered, “here,” both swearing. 
Prisoner ran at deceased, caught him by the collar and cut 
him with the knife, from which he died. This is the mate- 
rial evidence on this point, and we think the case is em- 
braced in the last proposition stated above from Foster. 

The provocation was very slight, the attack was violent 
with a deadly weapon, taking the deceased at an undue ad- 
vantage, without time to prepare for his defence or an even- 
handed chance. These circumstances show more than sud- 
den passion. They point clearly to the mala mens. 

In State v. Ellick, Winst. 56, words passed between prisoner 
and deceased who were sitting on the door sill, and prisoner 
got up, the deceased rose up and reached his hand inside the 
door and gota stick. As he was turning around with the 
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stick, the prisoner stabbed him with a bowie knife nine 
inches long. This was held to be murder. There was a 
greater provocation than here, and the disadvantage of the 
deceased was less. 

We think the prayer was properly refused. ; 

There is no error. Let this be certified to the end that 
the Court may proceed according to law. 









PER CURIAM. Judgment affirmed. 
















STATE v. THADDEUS DAVIS. 
Indictment-- Burglary--Variance. 


Where in an indictment for burglary charging the defendant with break- 
ing and entering the dwelling house of A & B, partners, it appeared in 
evidence that one furnished the capital and the other the house and 
labor in pursuance of a partnership agreement; Held, that the owner- 
ship and occupation of the house were in both the partners and that it 
was properly described as their dwelling house. 


INDICTMENT for Burglary tried at Spring Term, 1877, of 
Forsyte Superior Court, before Kerr, J. 

The defendant insisted that there was a variance between 
the allegation and the proof. The facts stated by Mr. Jus- 
tice RopMAN are sufficient to an understanding of the opin- 
ion. Verdict of guilty. Judgment. Appeal by defendant. 


Attorney General and Messrs. Watson § Glenn, for the State. 
Messrs. J. C. Buxton and J. M. McCorkle, for the defend- 


ant. 


Ropman, J. The defendant excepts : 
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1. That whereas the indictment charges that he broke 
and entered the dwelling house of Welfare & Yeates, the 
evidence was that the house was the property of Welfare 
alone. 

It appears, however, that the house was occupied by Wel- 
fare and Yeates who were partners in the jewelry business. 
Yeates furnished the money capital to buy the stock of 
goods, and Welfare furnished the use of the house and his 
personal labor. The profits were to be divided between 
them. Butner, who was an apprentice of Welfare to learn 
the jewelry business and a member of his family, was also a 
clerk to the partnership and slept in the house. 

We think upon this evidence that both the ownership 
and occupation of the house were in both the partners at the 
time of the breaking, and that it was properly described as 
their dwelling house. A house is properly described as the 
dwelling of a tenant who occupies it. And in this case, 
although Welfare had not let the house to the firm for any 
definite time, yet he had for an indefinite time, and the 
firm was in the actual occupation of it according to the part- 
nership agreement. It could not have been described as the 
dwelling house of Welfare alone, because his sole ownership 
was only of the reversion. It could not be described as the 
dwelling house of Butner, for he was a mere servant of the 
firm, and his occupation was that of the firm. It does not 
follow that this house was not the dwelling house of Wel- 
fare and Yeates, because each of them had another dwelling 
house in which he slept. A man may have several dwell- 
ing houses, one of which he occupies at one season, and the 
other at another; or one of which he occupies in person, and 
another by his servants. 

2. There was evidence that the goods stolen were the 
property of the partners. 

3. There was also evidence from which the jury might 
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reasonably find as they did that the house was entered in 
the night time. 

In our opinion there is no error in the record and the 
judgment is affirmed. Let this opinion be certified to the 
end, Xe. 









Per Curran. Judgment afltirmed. 




























STATE v. WILLIAM N. LUTHER. 
Criminal Action--Overseer of Road--Defective Warrant. 


A warrant, before a Justice of the Peace against the defendant for failure 
to work a public road, is fatally defective if it does not conclude 
“against the form of the Statute,”’ 


(Buncombe Turnpike Company v. McCarson, 1 D. & B, 306, cited and 
approved.) 


CriminaL ActIonN tried at Spring Term, 1877, of Asne Su- 
perior Court, before Schenck, J. 

The defendant was held to answer before a Justice of the 
Peace for failure to work on a certain public road in Ashe 
County. (See Laws 1874-75, ch. 161.) Upon motion of 
the defendant, the Justice of the Peace dismissed the action 
upon the ground that the report of the commissioners who 
laid off said road had not been confirmed by the County 
Commissioners, and the complainant (the overseer) appealed 
to the Superior Court. In that Court the jury found a special 
verdict: (1) that the defendant lives within three miles of 
said road ; (2) that he had two weeks notice to work on the 
same; (3) that the overseer did not notify the defendant 
what kind of tools to bring; and (4) that the defendant re- 
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fused to work on the road. Thereupon His Honor held that 
the defendant was not guilty ; for that the warrant was too 
indefinite and charged no offence, nor did it conclude against 
the peace and dignity of the State or against the statute. 
From which ruling, Covles, Solicitor for the State, appealed. 


Attorney General, for the State. 
Mr. M. 1. MeCorkle, for the defendant. 


FarrcLotu, J. The State and the overseer obtained a 
warrant against the defendant for failing to’ work a public 
road. It is doubtful whether it was issued for the penalty 
or the misdemeanor. His Honor in disposing of the case 
seems to have treated it as the latter. 

In looking through the record, as we are required to do, 
we find the warrant fatally defective because it does not 
conclude contra formam statuti, which is not cured by the 
statute of Jeofails. 

As an indictment, according to all the forms and authori- 
ties, it should so conclude, and as a proceeding for a penalty, 
it must so conclude in order to show the defendant “how it 
became due.” Buncombe Turnpike Company v. MeCarson, 1 
D, & B. 306. 

No error. Let this be certified. 


Per Curiam. Judgment affirmed. 
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STATE v. REUBEN HAWKINS. 


Indictment--Overseer of Poor--Public Officer--Malfeasance in Office 
--Evidence. 







1. An Overseer of the Poor is a public officer and liable to indictment at 
common law for any neglect of his duties or abuse of his powers. 






2. Where such officer is indicted for cruel treatment to paupers, and the 
indictment neither sets out the names of such paupers nor states that 
their names are unknown ; //e/d, that the indictment is defective, and 
judgment thereon should be arrested. 

























5 Upon the trial of an indictment against a public officer for neglect or 
omission of duty, evidence of acts of positive misfeasance is inadmissi- 
ble. 


INDICTMENT agaist the defendant, as Overseer of the Poor, 
for cruel treatment to the paupers under his control, tried 
at Spring Term, 1877, of Witkes Superior Court, before 
Schenck, J. 

There was a verdict of guilty, and the defendant moved 
in arrest of judgment upon the ground that the indictment 
was too vague and indefinite; in that, the names of the 
paupers alleged to have been maltreated did not appear. 
And it was insisted that the defendant was not an officer, 
and that the County Commissioners were the only officers 
criminally liable. The indictment is sufficiently set out in 
the opinion delivered by Mr. Justice Ropmay. His Honor 
in the Court below overruled the motion in arrest, and gave 
judgment that the defendant be imprisoned four months in 
the County jail, from which the defendant appealed. 


Attorney General, for the State. 
No counsel for the defendant. 


RopMan J. There can be no doubt that the defendant is a 
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public officer in the sense of being liable at common law for 
any neglect of his duties and for any abuse of his powers. 
His appointment is provided for by Bat. Rev. ch. 88, § 1. 

The meanness of the crime with which a defendant is 
charged, does not deprive him of the right to have applied 
to his case, the rules which the common law has provided 
for the ascertainment of guilt and the protection of inno- 
cence. One of these rules is that the indictment shall de- 
scribe the offence with reasonable certainty, so that the 
accused may be informed of what he is to meet and prepare 
himself to meet it. In the present case the charge is, that 
the defendant being overseer of the poor house of Wilkes 
County “did unlawfully, wilfully and knowingly neglect 
and permit the said paupers so committed to his charge and 
care, to go without adequate, wholesome and suitable pro- 
vision for their care and comfort, whereby the health and 
welfare of the said paupers were greatly injured and destroy- 
ed, by failing to provide suitable food and clothing for the 
said paupers, by failing to give them suitable food when 
sick, and failing to provide suitable and comfortable places 
for them to sleep and repose, and permitting others under 
him in authority and in his employ to treat them harshly, 
eruelly and abusively.” 

This indictment is defective and uncertain, in not giving 
the names of the paupers to whom the defendant neglected 
to give suitable food, &c., or in not stating that their names 
were unknown. It is always necessary to name the person 
injured or to state a reason for not doing so. The prece- 
dents all run that way. Upon this ground we feel bound to 
arrest the judgment. 

It may be observed also, that whereas the indictment 
charges merely neglect and omission of duty, the State was 
allowed to give in evidence, acts of positive misfeasance— 
such as the beating of an insane pauper woman. This was 
improper and calculated to prejudice the jury against the 
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accused. If intended to be used, it should have been aver- 
red,in the bill, so that the accused might come prepared to 
answer it. As there must be a new trial, we call the atten- 
tion of the Solicitor to a possible defect in the indictment, 
although no point was made upon it either in the Court be- 
low;or in this Court, and we express no opinion as to wheth- 
er it is a material defect or not :—The offence charged is a 
failure to provide suitable food, &c. Clearly it is not the 
duty of an overseer of the poor house to provide the inmates 
with food, &c , unless he has been provided with it by the 
County Commissioners, or would have been so provided on 
application to them. Whether it is necessary to aver that 
he was or might have been provided, it will be for the Solic- 
itor to consider. 
Judgment arrested. Let this opinion be certified. 


Per CurIAM. Judgment arrested. 





STATE v. MARTIN LILES and others. 
Indictment-- Disqualification of Juror. 


Where an indictment was quashed upon the ground that one of the grand 
jurors who found the bill was a party to an action pending and at issue 
in the Superior Court; Held, not to be error. (Bat. Rev. ch. 17, § 
229 (g) ) 

(State v. Griffice, 74 N. C. 316, cited and approved.) 


InpictMENT for Larceny tried at Spring Term, 1877, of 
Anson Superior Court, before McKoy, J. 

The defendants moved to quash the indictment on the 
ground that one of the grand jurors who found the bill 
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against them was disqualified by Bat. Rev. ch. 17, § 229 (g) 
which is as follows; “If any of the jurors drawn have a suit 
pending and at issue in the Superior Court, the scrolls with 
their names must be returned into partition No. 1 of the 
jury box.” 

His Honor allowed the motion and Pemberton, Solicitor for 
the State, appealed. 


Attorney General, for the State. 
No counsel for the defendants. 


Farrciotu, J. The defendants were indicted and on being 
called to answer the charge, moved to quash the indictment 
on the ground that one of the grand jurors who presented 
the bill, at the time-he was drawn as juror, had a suit pend- 
ing and at issue in the Superior Court of the same County. 
The motion was allowed and the Solicitor appealed. We 
sustain the order of His Honor, and hold that the juror was 
disqualified simply because the law is so written. Bat. Rev. 
ch. 17, § 229, (g). 

In such cases the objection must be taken in apt time as 
was done in the present instance. Slate v. Griffice,74 N. C. 
316. 

There is no error. Let this be certified, &c. 


Per Curiam. Judgment aftirmed. 
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STATE v. RUFUS YOUNG. 
Verdict--Right to have jury polled. 


Upon rendition of a verdict in a criminal action both the defendant and the - 
~ Solicitor for the State have a legal right to demand that the jury be polled, 
and it is error in the Court to refuse it. 


InpictMENT for Rape, tried at Spring Term, 1877, of 
Rowan Superior Court, before Kerr, J. 

There was a verdict of guilty, and the defendant's counsel 
demanded that the jury be polled, which demand the Court 
refused. Judgment. Appeal by defendant. 


Alto: ney General and Mr. J. M. McCorkle, for the State. 
Mr. W. H. Bailey, for the defendant. 


Farrciotu, J. After the jury had consulted together and 
returned, upon being interrogated by the Court, they stated 
through their foreman that they had agreed on a verdict of 
guilty, and thereupon and before the verdict was recorded, 
the defendant demanded that the jury be polled, which was 
refused by the Court and the defendant excepted. 

This is the only exception we find it necessary to consid- 
er, and the question presented has not been heretofore deci- 
ded in this State. 

We think a defendant on trial in a criminal case (and of 
course the Solicitor for the State) has the right to have the 
jury polled, whether it be an oral ora sealed verdict. Ie 
has no right to say in what manner it shall be done, nor to 
propound any question, but simply to know that the verdict 
given by the foreman is the verdict of each juror, and we ) 
think it is error in the Court to deny it when demanded. 
The right of the Judge to poll the jury is immemorial, 
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and has never been questioned so faras we are informed. 
We can see no good reason why it should be denied to the 
defendant, and we cannot conceive of a case in which any 
harm would result from the exercise of it under the direc- 
tion of the Court, and experience shows that notwithstand- 
ing the response of the foreman for the jury, there are cases 
in which individual jurors refuse to assent on being polled. 
Ifow is the defendant to know that this is really the verdict 
of all, and that no one has been deceived or coerced into an 
assent to that which his judgment does not now concur in? 
There is no mode of ascertaining this fact except by the evi- 
deuce of the jurors themselves when they come into Court. 

When the verdict has been received from the foreman and 
entered, it is the duty of the Clerk to cause the jury to 
hearken to their verdict as the Court has it recorded, and 
to read it to them and say ;—*So say you all.” At this 
time any juror can retract on the ground of conscientious 
scruples, mistake, fraud, or otherwise, and his dissent would 
then be effectual. This right is surely one of the best safe- 
guards for the protection of the accused, and as an incident 
to jury trials would seem to be a constitutional right and its 
exercise is only a mode, more satisfactory to the prisoner, of 
ascertaining the fact that it is the verdict of the whole jury, 

On examination we tind that in several States the right is 
conceded and' the practice well settled, but the decisions are 
not uniform. It was so expressly decided in Jackson v. Gale, 
3 Cowen, 23 ; Sargent v. State, 11 Ohio, 472; Stewart v. People, 
23 Mich. 63. Mr. Bishop says ;—“ And it is held in most 
of our States that either party may claim as of right to have 
the jury polled, and a denial of this right is an error in the 
proceedings.” 1 Crim. Prac. § 830. 

And we feel somewhat supported in our conclusion by 
Art. 1, § 13, of our Constitution, which declares that “no 
person shall be convicted of any crime but by the unani- 
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mous verdict of a jury of good and lawful men in open 
Court.” 
There is error, Let this be certified, &c. 


Per CurRIAM. ' Venire de novo. 


STATE v. JOHN H. STRAUSS. 
City Ordinance--Criminal Prosecution-- Defect in Indictment. 


Where the defendant is prosecuted under a City ordinance which pro- 
vides that any person ‘‘refusing or negleeting to pay license tax, &c., 
for the space of five days, &c., shall be subject to criminal prosecu- 
tion,’’ the indictment is fatally defective if it fails to allege that the de- 
fendant neglected or refused to pay the tax, &c., for the space of five 
days. 


CRIMINAL AcTION tried at January Special Term, 1877, of 
New Hanover Superior Court, before McKoy, J. 

This was an appeal from the judgment of the Mayor of 
the City of Wilmington who imposed a fine of $25 on the 
defendant for failing to obtain a license as liquor dealer, as 
provided by a City ordinance. Upon a special verdict in the 
Court below, His Honor adjudged the defendant guilty. 
Judgment. Appeal by defendant. 


Attorney General and Mr. D. L. Russell, for the State. 
Messrs. A. T. § J. London, for the defendant. 


Farrciotu, J. The defendant was indicted for engaging 
in the business of a liquor dealer in the City of Wilmington 
without having obtained a license to so do, in violation of 
an ordinance of the City ; to-wit, § 8, which provides “that 
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any person refusing or neglecting to pay the license tax 
assessed against them for the privilege of doing business, for 
the space of five days, shall be subject to criminal prosecu- 
tion, &e.” 

Upon a special verdict the defendant was adjudged guilty. 
In this Court the objection was taken that the indictment 
does not allege that the defendant had neglected or refused 
to pay the tax and obtain a license for the space of five days. 

On inspection we find this to be true. This is a fatal de- 
fect and the prisoner ought to have been acquitted. This 
allegation does not appear either in the bill, the special ver- 
dict, or in the statement of the case. Nothing can be added 
to a special verdict by inference. If the bill is defective or 
any essential fact be omitted from the special verdict, the 
prisoner is entitled to an acquittal. 

There is error. 


Per CURIAM. Judgment arrested, 
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STATE vy. DANIEL J. UNDERWOOD. 


Indictment --Larceny--Severance-- Privilege of Counsel--Variance — 
Amendment of Record. 


1. The refusal of the Court below to order a severance is an exercise of 
discretionary power and not subject to review in this Court. 


2. It is not error for a prosecuting officer to comment on the personal ap- 
pearance of the defendant in reply to remarks of defendant's counsel 
calling attention to his appearance. 


3. A defendant is entitled to a new trial where counsel abuse their privi- 
lege in addressing the jury to his prejudice, but not where there is 
“cross-firing ’’ which is stopped by the Court before any real injury is 
done. 


4. In an indictment for larceny where the article stolen is described as a 
‘‘strain-cloth *’ and is proven on the trial to be a ‘‘strainer-cloth ;” 
Held, to be no variance between the allegation and the proof. 


5. It is not sufficient ground for an arrest of judgment that the Court be- 
low permitted the transcript of the case to be amended from the origi- 
nal records by the Clerk of the Court of the County where the indict- 
ment was originally found, so as to show that the same was returned in 
‘‘open Court.” 

(State v. Campbell, 76 N. C. 261; State v. Upton, 1 Dev. 513, cited and 
approved. 


InpictMENT for Larceny, removed from Cumberland and 
tried at Spring Term, 1877, of Moore Superior Court, before 
McKoy, J. 

The defendant and others were indicted for larceny and 
receiving stolen goods, tne property of E. J. Lilley, know- 
ing them to have been stolen. The facts are sufticiently 
stated by Mr. Justice Farrcioru in delivering the opinion 
of this Court. Verdict of guilty. Judgment. Appeal by 
defendant. 


At'orney General and Messrs. Neill McKay and G. M. Rose, 
for the State. 
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Messrs. McRae ¢ Broadfoot, Guthrie g¢ Carr and T. H. 
Sutton, for defendant, relied upon State v. Smith, 75 N. C. 
306, and the cases there cited. 


Farretota, J. After a verdict of guilty, the defendant 
moved for a new trial on the ground: 

1. Because the Court refused a motion for severance on 
the trial. This was a matter of discretion with the Judge 
and we cannot review it. 

2. Because the Solicitor commented on the personal ap- 
pearance of the defendant, in reply to remarks of defendant's 
counsel calling attention to his appearance. This was not 
objected to nor called to the attention of His Honor at the 
time. 

3. Because one of the counsel for the State said, the de- 
fendant seemed to be popular with the ladies as one had be- 
come his security, who might be a bouncing lass of sixteen 
or a fancy character. On objection by defendant’s counsel, 
Ilis Honor said, “there was no evidence of this, and this 
case must be tried on the evidence.” Whether this was said 
in a loud or low voice we cannot tell from the record, but 
we must assume that it was heard and understood by the 
jury. This was all that we can see that he should have 
done, and whether he should have emphasized his language 
or reproved the counsel was a matter of sound discretion 
with the Judge. 

We have in some cases ordered a new trial on account of 
the abuse of privilege by counsel, and will always do so 
when it seems probable that the defendant has been preju- 
diced on his trial by such abuse, but the present seems to 
have been a case of cross-firing with small shot, which was 
ordered to cease by His Honor, before any real injury was 
done. - 

4. Because of the variance between “strain cloth” charged 
in the bill, and “strainer cloth” proved by the evidence. 
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This exception is disposed of by the opinion and authorities 
cited in State v. Campbell, 76 N.C. 261; besides, there was 
evidence of the identity of hats and shoes, &c., of the presecu- 
tor, alleged and proved to have been stolen at the same time, 
with his private mark, and there is no variance between 
the allegation and proof of the names of these articles. 

The defendant then made a motion in arrest of judgment, 
because the transcript from Cumberland County did not 
show that the bill of indictment had been returned in open 
Court as a true bill in that County. His Honor allowed 
an amendment of the transcript to be made by the Clerk of 
Cumberland County from the original records of said County 
and we think he had the power, and that it was proper for 
for him to do so. State v. Upton, 1 Dev. 513. 

There is no error. Let this be certified in order that the 
Superior Court may proceed with the case according to law. 


Per CURIAM. Judgment. affirmed 
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STATE v. JAMES HEATON. 


Jurors —Indictment-- Public Officer-- Failure to Perform Duty--Private 
Statute. 


1. A juror is not disqualified for failure to pay his taxes for the preceding. 
year, when the Sheriff had been enjoined from collecting the same. 


2. The law presumes every act in itself unlawful to haye been criminally 
intended until the contrary appears ; Therefore, where a public officer 
is indicted for failure to perform a duty required by law, the law raises 
a presumption that such failure is wi/ful, and makes it incumbent upon 
him to rebut the presumption. 


3. Upon an indictment under a private statute, it is sufficient if the same 
is set forth by chapter and date and its material provisions incorporated 
in the indictment. 


(State v. Powers, 75 N. C. 281; London v. Headen, 76 N. C. 72, cited and 
approved.) 


IxpicTMENT for Misdemeanor, tried at April Term, 1877, 
of the Criminal Court of New Hanover, before Meares, J. 

The defendant was Clerk of the Superior Court of said 
County, and as such had received the sum of $25 tax on an 
Inspector’s License issued by virtue of Private Laws 1870-71, 
ch. 6, and was indicted for a failure to pay the same into 
the treasury of the City of Wilmington. 

The case is fully discussed by Mr. Justice Bynum in deliv- 
ering the opinion of this Court. Verdict of guilty. Judg- 
ment. Appeal by defendant. 


Attorney General and Mr, D. L. Russell, for the State. 

Messrs. A. T. ¢ J. London, for defendant, cited Slate v. 
Griffice, 74 N. C. 316 ; State v. Haywood, 73 N. C. 437; State 
v. Seaborn, 4 Dev. 305; State v. Hanks, 66 N. C. 612; State v. 
Ellen, 68 N. C. 281; Miller v. The People, 5 Barb. 203; 1 
Bennett & Heard, L. C. C. 11. 
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Bynum, J. 1. The Revised Code, ch. 31, § 33, provides 
that “the Judges of the Superior Courts, at the terms of their 
Courts shall direct the names of all the persons returned as 
jurors to be written on scrolls of paper and put into a box or 
hat, and drawn out by a child under ten years of age; 
whereof the first eighteen drawn shall be a grand jury for 
the Court.” In this case the grand jury was so drawn, and 
then sworn, empanelled and charged. 

Afterwards during the same term and before this indict- 
ment was found, * having been made to appear to the Court 
that some of the grand jury so chosen were disqualified, they, 
to the number of six, were discharged. The bill of indict- 
ment was acted upon and found by the remaining twelve, 
who composed the grand jury. 

Upon the arraignment of the defendant he filed a plea in 
abatement, alleging that George N. Ilarris, one of the twelve 
grand jurors who found the indictment, was disqualified be- 
cause he had not paid tax for the preceding year as required 
by C. C. P. § 229. 

Upon this plea an issue was made by the State, upon the 
trial of which, it appeared in evidence, that the juror had 
paid a part of the said tax, and that the Sheriff was enjoined 
by an action from collecting the residue of the tax for that 
year, of this juror and other citizens of the County ; and that 
the injunction was not vacated until after the time for cel- 
lecting the tax of that year had expired; and that in fact 
the residue of the tax had not been paid at the time of the 
trial. Upon this state of facts the Court held that Harris 
was a competent juror. We concur in that opinion. 

It does not appear at whose instance the injunction was 
obtained, but suppose it had extended to all the tax-payers, 
and that in consequence none had paid the tax of the prece- 
ding year. Could it be held that this failure operated as a 
suspension of the criminal law of the State? The Statute 
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must, if possible, receive a reasonable construction not in- 
consistent with the public welfare. 

The failure to pay the tax was not the juror’s voluntary 
act, but was caused by the act of the Court in suspending 
its collection. It no where appears but that the juror was 
able, ready and willing te pay the tax, and in fact he had 
paid all that the law, as then administered, required him to 
pay. 

2. The defendant is indicted under ch. 6, of the Private 
Laws of 1870-71, for the failure to pay infto the treasury 
of the City of Wilmington, within thirty days after receiv- 
ing the same, a certain license tax as prescribed in the Act. 

The offence is made indictable by ch. 32, § 107, Bat. Rev., 
which enacts, that if any Clerk of the Superior Court shall 
wilfully omit, neglect or refuse to discharge any of the 
duties of his office,” &c., he shall be deemed guilty of a mis- 
demeanor. The failure to pay.over the tax within the pre- 
scribed time was not disputed, but the defendant insisted 
and so asked the Court to instruct the jury, that the neglect 
to pay over, to be indictable, must be wilful; and that no 
presumption of wilfulness arises from the single fact of non- 
payment, and that there is a distinetion in this respect 
between acts of omission and commission ; in that, a corrupt 
intent is imputed by the law toa positive or affirmative 
act, but not to a negative or omissive one. 

His Honor refused the instructions asked for and charged 
the jury, that the neglect or omission to pay the money into 
the treasury within the time prescribed by law being estab- 
lished, the law raised the presumption that the act was wil- 
ful, and it was incumbent on the defendant to offer evidence 
to rebut the presumption. There is no error in the instruc- 
tions given. 

The text-writers upon the law of evidence divide pre- 
sumptive evidence into two classes—namely, Conclusive and 
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Disputable Presumptions. We have now to deal only with 
the latter. 

As men do not generally violate the criminal code, the 
law presumes every man innocent, aud this presumption of 
innocence is to be observed by the jury in every case. But 
some men do violate the law, and as they “seldom do un- 
lawful acts with innocent intentions, the law therefore pre- 
sumes every act in itself unlawful, to have been criminally 
intended until the contrary appears.” 1 Greenl, Ev. § 34. 
A familiar example is on the trial of a case of homicide :— 
Malice is presumed from the fact of killing, and the burden 
of disproving the malice is thrown upon the accused. The 
same principle pervades the law in civil as well as criminal 
actions. Indeed if this were not so, the administra- 
tion of the criminal law would be practically defeated, as 
there is in most cases no other way of ascertaining the in- 
tent than by establishing the unlawfulness of the act. Nor 
in many cases, including this, is the intent in a moral sense 
as importing corruption of the mind, or fraud, the test of 
criminality. 

A refusal to accept a public office to which one has been 
duly elected is indictable, and the presumption of guilt can 
be repelled only by showing a lawful excuse for the refusal. 
The same reasons which impose the duty of accepting a pub- 
lic office require him who has accepted, faithfully to dis- 
charge all official trusts. Any act or omission in disobedience 
of this duty in a matter of public concern, is, as a general 
principle punishable as a crime. Particularly is this so, 
where the thing required is of a ministerial or other like 
nature, and there is reposed in the officer no discretion.” 1 
Bish. Cr. Law, § § 912, 913, and cases cited. State v. Powers, 
75 N. C. 281; London v. Headen, 76 N. C. 72. 

And this is the distinction drawn in the books between a 
ministerial act (which is our case) and an act done in a judi- 
cial capacity, where the officer is called upon to exercise a 
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judgment of his own. In the latter case the act to be crimi- 
nal must be wilful and corrupt. 1 Bish. Cr. Law, § 913; 
People v. Cuon, 15 Wend. 277. 

3. A motion is made in this Court in arrest of judgment, 
upon the ground that the statute upon which the indictment 
was instituted, is a private statute and is not sufficiently set 
forth in the indictment. This objection was not raised on 
the trial in the Court below, and is raised here for the first 
time. If there was any force in the objection, it is cured by 
our statute. Bat. Rev. ch 33, § 60. The charge is expressed 
in a plain and intelligible manner, and sufficient matter ap- 
pears in the bill to enable the Court te proceed to judgment. 
Whether the statute is a public or private act is not material 
in this case, fer assuming it to be a private act, it is set 
forth in the bill by chapter and date, arid its material pro- 
visions prescribing the duty of the Clerk are incorporated in 
the indictment. The defendant could not possibly have 
been misled as to the offence charged, or as to the defence 
he was called upon to make. 

There is no error. 


Per Curiam. Judgment aftirmed. 
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STATE v. HILLSMAN MORGAN. 


Appeal--Pract:ce in Criminal Cases. 


In criminal cases, a defendant cannot appeal without security, unless he 
makes an affidavit that he is advised by counsel that he has reasonable 
cause for appeal and that his appeal is in good faith. The Superior 
Court has no right to allow such appeal merely for delay. 


InpIcTMENT for Murder tried at Spring Term, 1877, of 
FRANKLIN Superior Court, before Buxton, J. 

The exceptions upon which the appeal was taken are set 
out by Mr. Justice READE in delivering the opinion of this 
Court. There was a verdict of guilty. Judgment. Appeal 
by the defendant. 


Attorney General, for the State. 
No Counsel for the defendant. 


Reape, J. In criminal actions every reasonable indulgence 
is granted the defendant. And if convicted he is allowed 
an appeal to the Supreme Court without security if he is un- 
able. to give it. There is however one restriction upon his 
right of appeal, Inasmuch as he has no new trial in the Supreme 
Court, but only questions of law are determined, he is rea- 
sonably required to make an affidavit that he is advised by 
counsel that he has reasonable cause for appeal and that his 
appeal is in good faith. 

The law is strictly just to its subjects and it is the duty of 
the Courts to execute justice in mercy, but still there must 
be firmness and decision. Punishment must follow guilt, 
and that with reasonable dispatch and without evasion. The 
Superior Court has no right to allow an appeal without 
security merely for delay. There must be a compliance with 
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the statute. It is not a matter of discretion. Ir the Legis- 
lature had contemplated an appeal for delay merely, there 
would have been no necessity for the expense and trouble of 
an appeal. It might have provided that,no convict should 
be punished until six months after conviction. 

There having been no affidavit by the defendant that he 
had been advised by counsel that he had reasonable cause 
for the appeal, and that the appeal was in good faith, it 
might be dismissed as improvidently granted. 

The exceptions upon which the case comes up very clearly 
indicate that the appeal was for delay merely. Probably no 
counsel would have risked his reputation in endorsing them, 
and no counsel ought to have taken them. There is not 
only no force in them, but they are trifling. They are: 

1. “Because witnesses summoned for the prisoner were 
not present. 

2. “Because until up to a recent period the prisoner was 
without counsel. 

3. “Because the prisoner had not asked for a continu- 
ance. 

4. “Because the Solicitor had entered a nol pros. on the 
first bill and tried on the second bill. 

5. “Because the venire were not summoned to try on the 
second bill. 

6. “Because His Honor excused a juror who swore he was 
too infirm to serve as a juror.” 

It is apparent that there is no force in any of the excep- 
tions taken as they appear of record. 

We have examined the whole record and there is no error. 
This will be certified with this opinion. 


Per CURIAM. Judgment affirmed. 
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STATE v. WILKES MORRIS. 
Legislative Power over Charter--Lotteries--Constitution. 


1. A right, conferred in the charter of a corporation, to dispose of prop- 
erty by means of lottery tickets, is not a contract between the corpora- 
tion and the State, but a mere privilege or license, and is revocable at 
will by the legislative power. 


2. The act of 1875, (Laws 1874-'75, ch. 96) does not repeal the charter of 
the N. C. Beneficial Association, but restrains the corporation from 
disposing of property by lottery (which was allowed by its charter ) 
and is not in conflict with the Constitution of the United States. 


<The power of the General Assembly to repeal or modify charters, and to 
revoke licenses, discussed by Bynum, J.) 


INDICTMENT for conducting a Lottery, tried at June Term, 
1877, of the Criminal Court of New Hanover, before 
Meares, J. 

The case is fully stated and discussed by Mr. Justice 
Bynum in delivering the opinion of this Court. Upon the 
special verdict His Honor adjudged the defendant not guilty, 
and Moore, Solicitor for the State appealed. 


Attorney General, for the State. 
Messrs. D, L. Russelland A, W. Tourgee, for the defendant. 


Bynum, J. The defendant is indicted for conducting a 
lottery, and the case is here by appeal from the judgment of 
ithe Court below on a special verdict of the jury which is in 
the following words: “That the defendant did expose to 
sale by lot or chance, and did offer to dispose of, by lot er 
chance, personal property of the value of five hundred dol- 
lars, and that defendant in doing so acted as the general 
manager of a company known as the North Carolina Benefi- 
cial Association, &c.” 
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This association was incorporated in 1870, (Private Laws 
1869-’70, ch. 14) for the period of thirty years subject to the 
payment of such taxes as may be required of Insurance Com- 
panies, and was clothed with power to sell and dispose of 
real or personal property purchased by them or placed in 
their hands for sale, by lot or chance, or in any other mode 
the association might deem best. 

Subsequent to this act of incorporation and the organi- 
zation of the Company under it, to-wit; in 1875, it was en- 
acted (Laws 1874-75) that all persons, associations or organi- 
zation of persons whatsoever, who engage in disposing of 
property of any kind by the distribution of gifts, prizes, or 
certificates sold for that purpose, shall be indictable under 
the provisions of the general law prohibiting lotteries, as 
contained in Bat. Rev. ch. 32,§ 69. The Act contains a 
proviso allowing such lottery companies as had theretofore 
sold tickets, the proceeds of which were to be applied ex- 
clusively to benevolent or charitable purposes, until January 
the Ist, 1876, to close their business. This proviso is mate- 
rial only as showing that all other lottery associations what- 
ever except those for charitable purposes fall within the pro- 
hibition, whether specially named or not. No other reason- 
able construction can be put upon the sweeping language of 
the Act, “any person or persons, association, company or er- 
ganization whatsoever. The indictment is for vending lot- 
tery tickets since the Act of 1875. 

The defendant denies that he is indictable, because he says 
that by the Act incorporating the “ North Carolina Benefi- 
cial Association ” a contract was created between the State 
and the Company which is protected by the Constitution of 
the United States and cannot be annulled or impaired by 
subsequent legislation; that having had conferred upon it 
by charter, the right to sell and dispose of property by lot 
or chance, the Legislature cannot make the exercise of the 
right unlawful and a crime. 

33 
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The first and main question is, whether a right to vend 
lottery tickets conferred in the charter is a contract at all, 
within the meaning of the Federal or State Constitution. 
We think it is not, but that it is only a privilege, permit 
or license subject to withdrawal whenever the Legislature 
in the exercise of the general police power of the State may 
deem its exercise prejudicial to the public morals or the gen- 
eral welfare of society. Every grant from the State is re- 
ceived with the implied condition that all the rights con- 
ferred by it are subservient to such regulations as the Leg- 
islature may establish for the preservation of the public 
morals, the prevention of intemperance, pauperism and crime, 
and for the abatement of nuisances. It has never been held 
that the legislative exercise of these police powers is void, 
even where it incidentally tends to prevent the fulfilment of 
contracts previously made, and thereby violates the obliga- 
tion of contracts. In the celebrated “License Cases ” arising 
out of the State laws, known as the Prohibitory Liquor 
Laws, it was held competent to declare all liquor kept 
for sale, a nuisance ; and to provide legal process for its con- 
demnation and destruction; and to seize and condemn the 
building occupied as a dram shop, on thesame ground. Our 
House v. State,4 Greene, (lowa), 172; State v. Robeson, 33 

* Maine, 568 ; License Cases, 5 How. 589; People v. Hawley, 3 
Mich. 330. Cooley Const. Lim. 583, 595, 596. 

In discussing the meaning of the word “obligation” of a 

contract as used in the Constitution of the United States, as 
it may affect the power of the State to enact general police 
regulations for the preservation of the public morals, Mr. 
Parsons says ;—“Can a Legislature having authorized an in- 
dividual or a company to raise a certain sum of money by 
lotteries, or after having licensed individuals to sell spirituous 
liquors for a certain period, afterwards for the purpose of 
preserving the public morals recall such authority or license 
Dy a general law prohibiting lotteries or the sale of spiritu- 
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I ous liquors? And if this can be done when the grant is 
gratuitious, can it be done if a certain price or premium is 
paid for it?” After stating that the prevailing adjudica- 


t tions of this country favor the rule that such general laws 
2 are not in either case within the purview or prohibition of 
, the Constitution, he proceeds ;—“If nothing is paid for the 


> license or authority, the authorities are quite uniform that 
. it may be taken away by such general law,” and although 
, there are cases which hold that where a fee, or premium has 
. been paid, it constitutes a contract, binding on both parties, 
he concludes that the prevailing authorities hold that even 
in that case it is not such a contract. 3 Pars. on Contracts, 


J 

556, 557, 5th Ed; Phalens case, 1 Rob. 713; Phalen v. Virginia, 

| 8 How. 263 ; Baker v. Boston, 12 Pick. 194; 7 Cowen, 349. 

, It cannot be denied that lotteries are a species of the 
games of hazard more alluring and more generally indulged 

in, publicly and secretly, than any other form of gambling, 

: and that they are pernicious to good morals and industry. 


The policy of the State has been almost from the beginning 
opposed to lotteries, and they have been prohibited by law 
and punished as gambling. Why has not the Legislature 
the power to suppress this enormous vice, as it has to pre- 
vent the rise and spread of any other dangerous contagion ? 
Suppose a reckless Legislature should incorporate a school 
for prostitution, or a gambling saloon, or a company for the 
sale of obscene and indecent books and pictures, can it be 
thought for a moment that a succeeding Legislature could 
not repeal such legislation and make these pursuits crimi- 
nal? A doubt about the power would shock the moral 
sense; and to hold that such grants by the State are con- 
tracts protected from repeal or change by the Constitution 
of the United States, would subvert the well being of society 
and was never contemplated. Moore v. The State, 48 Miss. 
147, is a case directly in point, though much strenger than 
ours, There a corporation was created by the Legislature 
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for twenty-five years on the payment of a bonus of $5,000 to 
the State, and on giving hond for the further payment of a 
certain per cent on its profits, was authorized to carry on the 
lottery business. It was created and complied with all terms 
in 1867. Afterwards in 1869, the Constitution was adopted 
which prohibited all lotteries to be authorized thereafter, 
and also provided that those then in existence should not be 
drawn, or the tickets therein be sold. The defendant claim- 
ing to act under his charter of 1867, did not desist from his 
business and was indicted and convicted. On appeal by the 
defendant it was held that he was properly convicted, and 
that authority to raise money by lotteries or to sell spiritu- 
ous liquors is net protected by the prohibition in the Fed- 
eral Constitution against impairing the obligation of con- 
tracts; it not being the intention of the prohibition to re- 
strain the police power of the States in the preservation of 
the public morals, and that the State cannot abnegate or 
surrender the duty which is perpetually upon it to consult 
the physical and moral good of the people. Prigg v. Penn- 
sylvania, 16 Pet. 625 ; 9 Wheat. 203; Stuyvesant v. Mayor of 
New York, 7 Cowen 

The “North Carolina Beneficial Association” is an impo- 
sing title, but the law has pronounced it in its lottery features 
to be a cheat and a nuisance to be suppressed like other 
public pestilences. Of all the forms of gambling it is tke 
most wide-spread and disastrous, entering almost every dwel- 
ling, reaching every class, preying upon the hard earnings 
of the poor, and plundering the ignorant and simple. 8 How. 
168. It is not in the power of the Legislature to either 
give or sell out for a consideration the public police power 
of the State, or so to bind the hands of government as to dis- 
able it for the period of thirty years from prohibiting what 
may be considered as an immoral and corrupting pursuit. 
To conduct a lottery is a mere permit or privilege revocable 
at the will of the Legislature, and cannot be dignified with 
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the name and substance of a contract. Reynolds v. Geary, 26 
Conn. 179 ; Commonwealth v. Kindall, 12 Cush. 414; 5 Gray, 
97; 13 Gray, 26; Cooley Const. Lim. 583, 584; Fell v. State, 
42 Md. 71. 

It is to be observed that the Act of 1875, by virtue of 
which this prosecution has been instituted, does not repeal 
or profess to repeal the Act incorporating the North Caro- 
lina Beneficial Association. The corporation still exists and 
is clothed with all the rights of buying, receiving and selling 
real and personal estate, as are possessed by individuals, or 
conferred upon other corporations. The only effect of the 
Act of 1875, is to restrain the Association from disposing of 
property by lottery or the selling of chances, and this is done 


in the reasonable exercise of the police power of the State. 

In the view we have taken as one not involving the ques- 
tion of contract, it does not become important to inquire 
‘into the extent of the powers of the Legislature over vorpo- 
rations created since the adoption of the Constitution of 
1868. This corporation has been created since, and falls 
within the operation of Art. VIII, § 1 of the Constitution, by 
which it is provided, that corporations other than municipal, 
may be created by general laws or special acts, but that ali 
such general laws or special acts may be altered from time 
to time or repealed. The most obvious construction to be 
placed upon this clause of the Constitution is, that all sub- 
sequent acts of incorporation partaking of the nature of con- 
tracts between the State and the incorporators are granted 
and taken in reference to this power of alteration or repeal 
by the Legislature, and that this power of change or repeal 
is a part of the contract itself. But it cannot probably be 








maintained that this power over new corporations is unlim- 
ited and without qualification. The Constitution of Massa- 
chusetts has a clause similar to ours, and a new and onerous 
duty was imposed upon a corporation by the Legislature for 
the non-performance of which it was indicted. The Court 
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held that it had not this unlimited power and this case is 
put :—Suppose an authority has been given by law toa Rail- 
road Company to purchase a lot of land for railroad pur- 
poses, and they purchase such lot froma third person ;— 
could the Legislature prohibit the company from holding it ? 
— if so, in whom should it vest ?—or could the Legislature 
direct it to re-vest in the grantor, or escheat, or how other- 
wise? In that case the rule suggested as the most reasona- 
ble was this; that where under a power in a charter rights 
have been acquired and become vested, no amendment or 
alteration of the charter can take away the property or 
rights which have become vested under a legitimate exer- 
cise of the powers granted. Commonwealth v. Essex Company, 
13 Gray, 239; Crease v. Babcock, 23 Pick. 334 

No such question, however, arises in this case. No addi- 
tional burden from which they had been exempted by the 
charter has been imposed upon tbis association by the Act 
in question, nor have they been deprived of any property or 
rights which had become vested in them under a legitimate 
exercise of the powers granted. The corporation paid no 
donus for the charter, and is liable to no taxation which is 
not imposed on other corporations. Nor can we see the 
analogy between the power to conduct a lottery, and the ex- 
elusive right to construct a bridge or ferry, and exact tolls, 
The one is a license to do something immoral in itself with- 
out any compensation to the public, while the other possesses 
all the elements of a contract by which money is to be ex- 
pended in building the bridge or ferry for the use and bene- 
fit of the public on the one part, in consideration of tolls 
to be paid on the other part. There is, however, an 
analogy between the right to conduct a lottery and the right 
to sell liquor ; in that, both are mere permits, revocable at 
the will of the State ; and the authorities before cited estab- 
lish, that it makes no difference whether a bonus or tax has 
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been paid for the privilege for a time unexpired or not. 
Also see Fell v. People, 42 Md.; 61 Mo.; 69 IIl. 80; Cooley, 
595, 596. 

Whenever the Legislature sees fit to exercise its para- 
mount duty to take care of the health, happiness, morals 
and welfare of the community, it has the right, and it is ita 
duty, to withdraw the obnoxious grant. Where the privilege 
has been paid for, for a time yet unexpired, it would be 
nothing more than equitable and just, that a ratable com- 
pensation should be made, but it would seem that it is not 
recoverable as w matter of right any more than in other 
cases of the abatement of a public nuisance. But that ques- 
tion does not arise in this case and is not decided. 

There is error. Judgment should have been given.for the 
State upon the special verdict. This will be certified, &c. 


Per Curiam, Judgment reversed. 

















IN THE SUPREME COURT. 





STATE v. JONES. 





STATE v. THOMAS L. JONES. 


Indiciment-- Assault and Battery--Practice--Argument of Counsel-- 
Judge’s Charge. 


1, [t isnot improper for a prosecuting officer, in his argument to a jury, 
to comment upon the fact that the defendant had sworn « witness and 
afterwards declined to examine him. 


2. Where the Court below instructed the jury “that in passing on the 
credibility of a witness, they shall consider that it is a rule of law, a 
presumption that men testify truly and not falsely **; Held, to be error. 


3. The same act cannot be in self-defence ‘and also an excess of force ; 
Therefore, where on a trial for assault and battery the Court below in- 
structed the jury that “‘suppose the witness did strike the defendant 
and that defendant drew his pistol in self-defence, although he did not 
cock it or point it at witness, it would amount to an excessive use of 
force,’ &c. ; Held, to be error. 


(State y. Smallwood, 75 N, C. 104, cited and approved.) 

INDICTMENT for Assault and Battery, tried at Spring Term, 
1877, of MreckLENBURG Superior Court, before Cloud, J. 

The prosecutor, Smith, testified that he was a witness in 
a trial of an action before a Justice of the Peace, wherein 
the present defendant was plaintiff and one Johnston was 
defendant, and that just after the decision of the Justice 
was given, this defendant struck Johnston and in a few min- 
utes thereafter drew a pistol, and said to witness, “ You are 
the scoundrel I have been waiting for,” and thereupon the 
witness struck the defendant. This was the assault for 
which conviction was asked. 

The comments of the State Solicitor in closing his argu- 
ment tofthe jury, as to the failure of the defendant to exam- 
ine one Whitley who had been sworn as a witness, were 
objected te by the defendant, but His Honor declined to in- 
terpose, and the defendant excepted. 




















: 
—_ 














JUNE TERM, 1877. 





STATE v. JONES. 








—— 


The charge of His Honor, to which the defendant also 
excepted, is sufficiently stated by Mr. Justice RopMan in de- 
livering the opinion of this Court. There was a verdict of 
guilty. Judgment. Appeal by defendant. 


Attorney General, for the State. 
Messrs. Shipp & Bailey, for the defendant. 


Ropman, J. 1. We think the Solicitor had a right to 
comment on the fact that the defendant after having sworn 
Whitley as a witness declined to examine him. It does not 
appear that his comments were in any way improper. It 
may be that no inference against the defendant should have 
been drawn from a circumstance which seems trivial enough, 
but the jury alone could pass on its weight. 

2. The Judge spoke inaccurately and without due care 
when he said to the jury, that in * passing on the credibility 
of the witness, Smith, they shall consider that it is a ru/e of 
law, a presumption that men testify truly and not falsely.” 
An expression somewhat similar was commented on in State 
v. Smallwood, 75 N. C. 104. A Judge may properly instruct 
the jury, that the law presumes, and that they should pre- 
sume, that a witness speaks the truth, unless there be some 
reason for thinking otherwise. But this is not a presump- 
tion of law in a technical sense, but of fact, being drawn 
from our experience of human veracity. Its force depends 
upon a number of circumstances which the jury must con- 
sider before acting on it. It has no artificial force. 1 Starkie 
Ev. 10. Ed. 821. In 2 Wharton Ev. § 1237, the subject is 
treated of with ability. Probably the Judge meant what is 
above expressed, and it is not probable that his inaccuracy 
of expression misled the jury. If it had been called to his 
attention at the time he would probably have corrected the 
inaccuracy. For these reasons we should be very reluctant 
to grant a new trial, if this were the only exception. 
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3. We think also the Judge erred in saying,—“ Suppose 
witness Smith did strike the defendant first, and that de- 
fendant drew his pistol in self-defence, although he did not 
cock it or point it at witness Smith, it would amount to the. 
excessive use of force, and in that aspect they should convict 
him.” The error is plain. The same act cannot be in self- 
defence and also an excess. Moreover, it was for the 
jury to say whether a force was used in excess of what was 
necessary in defence. 

Error. 


Per Curiam. Venire de novo. 








STATE v. LAURA DAVIDSON. 


Assault and Battery--Witness--Husband and Wife. 


1. Neither the wife nor the husband is a competent witness against the 
other upon the trial of an indictment for assault and battery, where no 
lasting injury is inflicted or threatened. 


2 But where the wife is indicted for assault and battery in striking her 
husband with an axe, the husband is a competent witness against her. 


{State v. Hussey, Busb. 123; State v Rhodes, Phil. 453 ; State v. Oliver, 
70 N. C. 60, cited, commented on and approved.) 


InpictTMENT for Assault and Battery tried at Spring Term, 
1877, of Mecxiensure Superior Court, before Cloud, J. 

The defendant was indicted for an assault and battery 
upon her husband. The State introduced the husband as a 
witness who testified that the defendant struck him with an 
axe. The defendant objected to this testimony and the opin- 
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ion of this Court is based upon its competency. Verdict of 
guilty. Judgment. Appeal by defendant. 


Attorney General, for the State. 
Messrs. Shipp § Bailey, for the defendant. 


_ Farrciota, J. In State v. Hussey, Busb. 123, the principle 
involved in this case was considered, and it was determined 
that the wife was not a competent witnesss against her hus- 
band for an assault and battery upon her by him where no 
lasting injury is inflicted, or threatened to be inflicted upon 
her ; from which it would follow that neither was a compe- 
tent witness against the other in such cases. State v. Rhodes, 
Phil. 453 ; State v. Oliver, 70 N. C. 60. 

In the present case the wife is indicted for an assault and 
battery upon her husband by striking him with an axe with- 
out any sufficient provocation. Is he a competent witness 
to prove the assault? The instrument used is a dangerous 
one, and is a deadly weapon calculated to inflict lasting in- 
jury. The use of it indicates malice; and its character 
would be considered by a jury upon a question of an assault 
with intent to kill. We think in such a case the defendant 
is indictable and ex necessitate that the husband is competent, 
as the wife would be if the assault had been upon her. -We 
think it unnecessary to say more, as it would be substantially 
a repetition of the reasoning in the cases above cited. 

No error. 


PER CuRIAM. Judgment affirmed. 
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STATE v. WILLIS YARBOROUGH. 
Indictment--Poisoning--Defective Indictment. 


An indictment for administering poison (strychnia) with intent to kill, 
which does not contain an averment that the defendant “well knew that 
the said strychnia was a deadly poison,” is fatally defective, 


INDICTMENT for administering Poison with intent to kill, 
tried at Spring Term, 1877, of GRANVILLE Superior Court, 
before Buxton, J. 

The jury rendered a verdict of guilty and the defendant 
moved in arrest of judgment; for that the bill did not charge 
that the defendant administered the poison knowingly and 
secretly. His Honor overruled the motion and the defendant 
appealed. - 


Attorney General, for the State. 
Messrs. Geo. Wortham and Merrimon, Fuller & Ashe, for 
the defendant. 


Bynum, J. The defendant was indicted and convicted of 
administering poison to William Mills, with intent to kill; 
and he now moves in arrest of judgment for defects in the 
bill of indictment. 

The bill charges that the defendant on a certain day, 
“feloniously and unlawfully did administer to William Mills 
a large quantity of a certain deadly poison, called strychnia ; 
to-wit, two drachms, with intent, &c.,” omitting the aver- 
ment that he “then and there well knew that the said 
strychnia was a deadly poison,” &c., 

The precedents all contain this averment either in express 
terms or in substance and effect. For example here is one 
from Chitty, for sending poison with intent to kill: “That 
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G. L., late &c., not having &c., but being moved and seduced 

&e., and of his malice aforethought, contriving and intend- 

ing, the said A. B., with poison, feloniously to kill and mur- 

der, on &c., with force and arms at &c., aforesaid, a great 

quantity of yellow arsenic, being a deadly poison, with a 

1, certain quantity of white wine, feloniously, wilfully and of 
at his malice aforethought, did mix and mingle, he the said G, 
L. then and there, well knowing the said yellow arsenic to be a 
deadly poison, &c.” Chit. Cr. L. 776; State v. Blandy, 18. 


, Howell’s State Trials, 1118. 

’ It is always safest to follow long approved precedents. 
Strychnia is a technical term, used and well known in the 

Materia Medica as descriptive of a deadly poison, but this 


poison with its technical name is of recent discovery, and 
: though generally, may not be universally known among the 
. laity as a deadly poison, and its administration to another 
without this knowledge of its deadly effects may not neces- 
sarily be a crime. Hence there should be an averment that 
the accused knew it to be a deadly poison. 

There is error. 


Per Curiam. Judgment arrested. 
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STATE v. JOHN FE. HAMPTON, 


Indietment--Selling Liquor--Construetion of Statute--Jurisdiction. 


1, The Act of 1874-"75, ch. 126, making it indictable to sell liquor, &c., 
‘within three miles of the located line of the Asheville & Spartanburg 
R. R., during the construction of the said road,” applies only to that 
part of the road actually undergoing construction; Therefore, where a 
defendant was indicted un ler this act, and the jury found specially that 
he sold liquor within two miles of the Jocated line, but that the road 
had never been in process of consti uction within seven miles of the place 
of sale ; Held, that he was not guilty. 


2. A misdemeanor punishable ‘‘by fine of not less than ten nor more than 
fifty dollars, or by imprisonment of not less than ten days,” is not 
within the jurisdiction of a Justice of the Peace. 


INDICTMENT for a Misdemeanor, tried at Spring Term, 
1877, of Buncombe Superior Court, before Furches, J. 

The defendant was indicted for selling liquor in violation 
of Laws 1874-’75, ch. 126: Sec. 1. “That it shall be unlaw- 
ful for any person or persons to sell or in any manner give 
away any intoxicating liquors, or either directly or indirectly 
receive any compensation for the same, within three miles 
of the located line of the Asheville and Spartanburg Rail- 
road during the construction of the said road. 

Sec. 2.,““Any person violating the provisions of this Act 
shall be guilty of a misdemeanor, and on conviction before 
any Justice of the Peace, shall be punished by a fine not less 
than ten dollars or more than fifty dollars, or by imprison- 
ment of not less than ten days.” 

It was found by a special verdict that the defendant sold 
liquor in Asheville ; that the line of said Railroad was loca- 
ted two miles south of Asheville; and that the Road had 
never been in process of construction within seven miles of 
the place of selling the liquor, Thereupon the Court held 
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that the defendant was guilty. Judgment. Appeal by de- 
fendant. 


Attorney General, for the State. 
Messrs. A. T. & T. F. Davidson and J. H. Merrimon, tor 
the defendant. 


Farrciota, J. This ease turns on the Act of 1874-75, ch. 
126, making it unlawful for any person to sell any intoxica- 
ting liquors “within three miles of the located line of the 
Asheville and Spartanburg Railroad, during the construc- 
tion of the said road.” 

The defendant sold liquor within three miles of the “ loca- 
ted line,” but not within three miles of any part of it under- 
going construction, which seems to be the proper interpreta- 
tion ; especially as this view remedies the evil probably 
aimed at. 

If the Legislature intended to give exclusive jurisdiction 
of this offence to a Justice of the Peace, they failed to do so, 
by not complying with Art. IV. § 33 (now § 27) of the Con- 
stitution. 

There is error. Let this be certified to the Superior 
Court of Buncombe County to the end that the defendant 
may be discharged. 


Per CurraM, Judgment reversed. 
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STATE v. WILEY TOMLINSON and others. 
Indictment-- Navigable Streams--Obstructions. 


1, Upon an indictment charging that the defendants did “unlawfully and 
wilfully fell trees and place obstructions in the mill race below the mill 
of F, the same being a natural passage for water but not navigable for 
rafts, &c., whereby the natural flow of water through said race was re- 
tarded, &c. ;*’ Held, 

(1.) That as the obstructions were placed below the mill, the offence 
charged was not a vivlation of Bat. Rev. ch. 32, § 110; 

(2.) That as the indictment does not contain an averment that the ob- 
structions were not put in the race ‘for the purpose of utilizing the 
water as a motive power,” it is fatally defective under Bat. Rev. ch. 
32, § 154. 

2. An indictment should negative an exception contained in the same 
clause of the Act creating the offence. 


(State v. Norman, 2 Dev. 222, cited and approved.) 





InpIcTMENT for a Misdemeanor tried at Spring Term, 1877, 
of Witson Superior Court, before Moore, J. 

The defendants, Wiley, Frank, John and Buck Tomlinson 
were indicted as follows: 

“The jurors, &c., present, that (defendants)did * * un- 
lawfully and wilfully fell trees and place obstructions in the 
mill race below the mill of one C. F. Finch, the same being 
a natural passage for water, but not navigable for flats or 
rafts, whereby the natural flow of water through said mill 
race was retarded, contrary, &c.” Upon motion of defend- 
ants’ counsel His Honor quashed the bill of indictment, and 
Moore, Solicitor for the State, appealed. 





Attorney General, for the State. 
Mr. Hugh F. Murray, for the defendants, submitted : 
It is not indictable to obstruct an unnavigable natural 
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water course. State v. Pool, 74 N. C. 402. The statute, Bat. 
Rev. ch. 32, § 110, refers to artificial water eourses above the 
dam, while this indictment is for obstructing a natural water 
course below the dam. Penal statutes must be strictly con- 
strued. 

Farrciotu, J. The bill of indictment cannot be held to 
embrace the offence denounced in Bat. Rev. ch. 32, §110, 
which provides against obstructions to the modes of furnish- 
ing water for the operation of mills, &c., because by its ex- 
press terms the obstruction is located “in the mill race be- 
low the mill.” It was no doubt drawn in view of § 154 of 
said chapter, but it is fatally defective under that section, 
inasmuch as it fails to aver that said obstructions were not 
put in the race “for the purpose of utilizing water as a mo- 
tive power,” or words of the same import. “If there be any 
exception contained in the same clause of the Act which 
creates the offence, the indictment must show negatively 
that the defendant, or the subject of the indi¢tment does not 
come within the exception.” Archbold Cr. Pl. 25; State v. 

yorman, 2 Dev. 222. 

Let it be certified that there was no error in the order 
quashing the indictment to the end that the defendants may 
be discharged. ; 


Per Curiam. Judgment affirmed 
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STATE v. JESSE F. HOSKINS and others. 


State and Federal Courts--Conflict of Jurisdiction. 


The Act of Congress (U. S. Revised Statutes, § 643) authorizing the re- 
moval of civil suits and criminal prosecutions from a State Court toa 
Circuit Court of the United States is constitutional; Therefore, where 
a defendant in an indictment for an assault and battery made affidavit 
that he was a Revenue Officer of the United States, and that the alleged 
offence was committed under color of his office ; Held, that the Judge 
in the Court below committed no error in ordering further proceedings 
in said Court to be stayed. 

(RopMAN, J. Dissenting.) 


InpIcTMENT for Assault and Battery, tried at Spring Term, 
1877, of GuILrorD Superior Court, before Cor, J. 

The defendants, Jesse F. Hoskins, George J. Cronenberger 
and John Starr were indicted for an assault and battery 
upon one Levi Humble. They were arrested and gave bond 
for their appearance, and on Saturday, the 3d day of March, 
1877, before said Court convened (March 5th) they filed a 
petition with the Clerk of the Circuit Court of the United 
States for the Western District of North Carolina, praying 
that the prosecution against them in the Superior Court 
should be removed to the Circuit Court, pursuant to the pro- 
visions of § 643, of the Revised Statutes of the United States. 
On said 5th of March, a copy of an order removing the case 
was duly served on the Clerk of the Superior Court, and 
when the case was called, the defendants objected to further 
proceedings in the State Court, on the ground that said 
Court had no further jurisdiction, the erder of removal hav- 
ing already been served upon the Clerk thereof. 

Upon issue joined on the question of law involved, and it 
appearing that the defendauts were officers of the Internal 

Revenue Department of the United States, and it being 
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alleged that the offence with which they were charged was 
committed under color of their oftice, His Honor held that 
said Act of Congress was constitutional, and ordered the 
proceedings in the Superior Court to be stayed. From which 
judgment, Strwdwick, Solicitor for the State, appealed. 


e- Messrs. D. G. Fowle, J. T. Morehead, John Gatling and 
sn W. H. Bailey appeared with The Attorney General, for the 
“a State. 

od Messrs, Ball § Gregory and R. C. Badger, for the defend- 
re ants. 

2S 


Reape, J. The preparation of the opinion in this ease 
was assigned to our learned brother Tue Cuter Justice, but 
on account of his protracted indisposition he was unable to 


. undergo the labor, and therefore he turned the case over to 
. me. 

We quote such parts of the Constitution of the United 
4 States and of the Constitution of North Carolina as bear 
‘ upon the questions involved in the case, in order that they 
: may all be under the same view at the same time. 
1 “The Congress shall have power to lay and collect taxes, 


ke.” Const. U. S. Art. I, § 8 (1). 
. “To make all laws which may be necessary and proper 
for carrying into execution the foregoing powers.” Const. 
U.S. Art. I, § 8, (17). 

“The Constitution and the laws of the United States 


which shall be made in pursuance thereof * * * shall be 

; the supreme law of the land, and the Judges in every State 

| shall be bound thereby, any thing in the Constitution or 

laws of any State to the contrary notwithstanding.” Const, 
) U. 8. Art. VI, § 2. 


“That every citizen of this State owes paramount allegi- 
ance to the Constitution and Government of the United 
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States, and that no law or ordinance of the State in contra- 
vention thereof can have any binding force.” Const. N. C. 
Art. I, § 5. 

“That this State shall ever remain a member of the 
American Union; that the people thereof are part of the 
American Nation, &e.” Const. N.C. Art. I, § 4. 

There was much in the discussion before us upon the trite 
subjects of “State rights,” and “ Federal powers,” which 
used to divide the politicians and statesmen, but we have no 
purpose to ally the Court with either school, or to express 
our individual opinion as to what ought to be the form of 
government ; we mean to declare only what we believe to 
be the proper construction of what is written. 

In order to see what are the precise questions involved, 
we must state the facts: 

The Congress under its power to “lay and collect taxes” 
passed the revenue law now in operation, the validity of 
which no one questions, although its propriety is very much 
assailed. The defendant was appointed by the United 
States authorities to collect United States taxes in North 
Carolina. While engaged in that business, and in the exe- 
cution of his office, and by color thereof, he did what but 
for his office would have been an assault and battery, and a 
breach of the law ef North Carolina. For that act he was 
indicted in the State Superior Court, and held for trial in 
that Court. The defendant thereupon filed his petition in 
the Circuit Court of the United States to have the case re- 
moved from the State Court to the United States Court, 
upon the ground that he was an officer of the United States, 
* and that what he did was by virtue of his office. The Cir- 
cuit Court of the United States made an order for the re- 
moval of the case, and His Honor, Judge Cox of the State 
Ceurt, obeyed the order under that clause of the Constitu- 
tion of the United States quoted above, which provides that 
“the Judges in every State shall be bound” by the supreme 
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law of the land,” and from that order of Judge Cox, the 
State appealed to this Court. 

The comprehensive question arising out of these facts is, 
was the order of Judge Cox a proper one ? 

Let us first consider it as a question of comity :—The State, 
a sovereign, claims that the defendant has trespassed upon 
its rights; the United States, a sovereign, claims that the 
defendant was its officer and acting under its orders, and for 
the purposes of the demand assumes the responsibility of 
the act complained of, and demands its officer in order that 
it may investigate his conduct, and punish or protect him as 
he may deserve. Now what ought the State to do !—ought 
it to hold the officer and punish him, although he was acting 
under orders, and is justified by his government? That 
would be pusillanimous. Sovereigns do not quarrel with 
servants but with sovereigns, when they are angry. And 
when they are friendly they defer to each other the control 
of their own servants. Wheaton’s International Law, 209, 
224, 225. So it is with neighbors—A and B are neighbors, 
and their children play on common ground, and the child of 
A trespasses upon the child of B. B does not try and 
punish the child but turns it over to A with the cause of 
complaint. If A will redress the wrong, well; if not, then 
the quarrel is with A and no longer with the child. Con- 
cede then that the State had a good cause of complaint 
against the defendant, yet the momeut that the United 
States assumed the responsibility and demanded him as her 
servant, if in friendship, comity required his surrender to 
his master ; if in anger, then the quarrel is with the master. 
But the case does not turn upon comity alone. 

We have seen that Congress has power “to lay and collect 
taxes” and “to pass all laws necessary and proper to execute 
the power,” and a law has been passed and an officer ap- 
pointed to execute it, and that officer says he has been re- 
sisted. Now must not the United States protect its officer ? 
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What is the use of the power to lay the tax and to appoint 
the officer if he may not be protected? It is no answer to 
this to say, he may be protected when he does right, but not 
when he does wrong ; for how can the United States know 
whether he has done right or wrong unless she can try him, 
and how can she try him unless he be, delivered up on de- 
mand? It would seem to be too plain for discussion that 
the right to protect the officer is indispensable to the service 
and inseparable from the power ef the government which 
appoints him. Nor is it an answer to say that the State will 
protect him if he deserves protection ; for no one ever heard 
that one Government could entrust the execution of its laws, 
or the control of its officers to another Government however 
friendly. Governments could not remain friendly upon such 
relations. : 

But the case does not stand upon this implied right alone 
of the United States to protect its officers, but upon an ex- 
press Act of Congress which is as follows: “When any 
civil suit or criminal prosecution is commenced in any Court 
of a State against any officer appointed under any revenue 
law of the United States, * * * on account of any act 
done under color of his office,or of any such law, * * * the 
said suit or prosecution may at any time before the trial or 
final hearing thereof be removed for trial into the Circuit 
Court next to be holden in the District where the same is 
pending, upon the petition of such defendant to said Circuit 
Court, and in the following manner, &c.” United States 
Rev. Statutes, § 643. 

It is not denied but is admitted by all, that that Act of 
Congress in express terms authorizes the removal and justifies 
the order of Judge Cox in this case. But then itis said that 
that Act is unconstitutional and void. And we now have 
to consider that question. 

As preliminary we would remark, that if we were satis- 
fied that His Honor was in error in holding the Act to be 
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constitutional, we would still commend his prudence ; for it 
is settled by all the authorities, that no Court not even the 
highest upon full consideration, ought to declare an Act 
either of Congress or the General Assembly unconstitu- 
tional, unless it is “plainly” so. And the Act in question 
substantially in the same form as now, having been upon 
our statute book fora half century, and repeatedly consid- 
ered and never having been declared void by any Court or 
text writer, it would have been a judicial adventure to 
make a conflict of jurisdiction between the State and the 
United States Courts, But we think His Honor was not 
only prudent but wise, and that his decision was right. 

We invite attention to a short history of the Act in ques- 
tion, which we are able to give from the Act itself 
as enacted and re-enacted at different times and for different 
purposes, They will be found most conveniently by refer- 
ence to 1 Abbott’s Wnited States Practice, and the United 
States Rev. Statutes. And we are also aided by an opinion 
of the Solicitor General of the United States endorsed by the 
Attorney General of the United States, filed in the case. 

As early as the Judiciary Act of 1789, it was provided for 
the removal of causes from the State to the Federal Court 
before trial in certain civil suits; and for the “re-examina- 
tion” of certain cases after judgment in the highest State 
Courts. In 1815, removals were provided for before trial in 
revenue cases, both in civil and criminal cases, except in 
such criminal cases as inflicted corporal punishment. Note— 
that here was the removal of criminal cases, which is now 
so stoutly denied. 

For one purpose and another this provision for removal was 
repeatedly re-enacted until 1833, when the matter was brought 
most prominently forward, in order to meet the pretensions of 
nullification. It was brought before Congress by PREsIDENT 
JACKSON. It was elaborately discussed and fully considered 
by the ablest men which this country has ever produced. 
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The Judiciary Committee of the United States Senate— 
Witkins, WessTER, FRELINGHUYSEN, GruNDY and Maneum— 
reported the bill; Maneum, dissenting. It was fully dis- 
‘cussed and passed almost unanimously in the Senate and by 
a large majority in the House. That bill was not precisely 
but substantially the same as the Act of 1815, and the Act 
now under consideration of 1866. The Act of 1815 allow- 
ed the removal of all cases civil and criminal not involv- 
ing corporal yunishment. The Act of 1833 left out the 
exception and substituted any “suit or prosecution,” and the 
Act of 1866 substituted “any civil suit or criminal prosecu- 
tion.” | 

It is not now denied that civi/ actions may be removed, 
but it is denied that criminal actions can be. Why not ?— 
they are both expressly named in the Act. The objection 
is put principally upon two grounds :—First, that although 
the Act says criminal actions may be removed, yet it pro- 
vides how civil actions may be removed, and does not pro- 
vide how criminal actions may be removed. This is a mis- 
take; and it isa little surprising that the learned counsel 
did not discover the fallacy of the argument which led them 
to that conclusion. They say that the Act provides that if 
the suit was commenced by summons, then it may be removed 
simply by certiorari; but if by capias, then. by habeas cor- 
pus; and that this only applies to civil actions. But the 
truth is that it applies to both civil and criminal. It means 
that if the action, whatever it is, was by summons, so that 
the defendant is at large, a certiorari will bring the record, 
and the defendant can come himself. But if-the action, 
whatever it is, was by capias, so that the defendant is in 
custody and cannot come, then there must be a certiorari to 
bring the record, and a habeas corpus to bring the defend- 
ant. , 
The second objection is, that it is a violation of the rights 
of the State; that the State has the right to try offenders: 
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against her criminal law, and that she cannot be deprived 
of it; and that the United States has no right to try offences 
against State laws. 

Here lies the fallacy and the danger. Every mind assents 
to the proposition that the United States has no jurisdiction 
to try offences against the State by her citizens, or in any 
manner to interfere in the police regulations of the State. 
In these matters the State is sovereign and supreme. The 
fallacy consists in supposing that the matter in hand has 
any thing to do with the State or the State with it. And 
the danger consists in the ease with which the people may 
be deceived by the fallacy, and irritated against the United 
States for the supposed aggression. 

Let it be true, as often charged, that the United States 
Revenue Law isa bad one, and that its execution is still 
worse, and that it is oppressive altogether, yet North Caro- 
lina is not responsible for it. She did not pass it. She can- 
not repeal it. Nor can she or her citizens resist it. Any 
attempt to do so has always involved, and will always in- 
volve, the most hurtful troubles. Yet the remedy is plain. 
The law was passed and is executed by the United States. 
The United States is not a foreign government. It is owr 
government, as much so as North Carolina is; we are repre- 
sented in it; and we are its citizens. It can protect its citi- 
zens, it can punish its officers, and it can repeal bad laws. 
How puerile then it is, to regard the United States as a 
“ foreign” government, and to look to North Carolina er any 
other government to protect us against its oppressions! As 
well might we appeal to Virginia to protect us against the 
aggressions of North Carolina! 

In certain particulars, North Carolina is our government, 
supreme. In all matters in which there is no “ federal in- 
gredient,” she is supreme. An instance of this is the laying 
and collecting of her own taxes by her own officers, out of 

















IN THE SUPREME COURT. 





STATE v. HOSKINS. 





her own citizens. She acts precisely as if the United States 
was not in existence. 

So there are particulars in which the United States is our 
government, supreme. In all matters in which there is a 
federal ingredient it is supreme. A familiar instance of 
which is the Post Office system, and so is the Revenue system. 
In such matters it acts as if there were no State in existence. 
The United States lays and collects its own taxes, by its 
own Officers out of its own citizens. It does not lay a dollar 
of tax upon the State of North Carolina, nor upon any citi- 
zen of North Carolina, as such. No citizen of North Caro- 
lina, as such, ever paid a dollar of taxes to the United States. 
Its taxes are laid upon citizens of the United States by a 
uniform rule all over the nation. If it oppresses any one, it 
is not a citizen of any State as such, but its own citizen. 
What then has North Carolina to do with it?—can it be 
supposed that when the United States lays a tax upon its 
citizens uniform over the whole nation, and sends out its 
officers to collect it, its officers are subject to arrest and trial 
in each of thirty-eight States of the Union, with as many 
different views and constructions? If so, then the collection 
of the United States taxes is at the mercy of the States ; and 
as taxes are necessary to the existence of every government, 
the very existence of the United States would be at the 
mercy of the States, or of any one of them. 

It is claimed for the State that she must try every offence 
against her “peace and dignity,” and that an assault and 
battery and a trespass upon property are such offences. This 
as a general proposition is undoubtedly true. But suppose a 
United States Revenue Officer arrests a delinquent United 
States tax payer, or seizes his property, and a question arises 
as to whether the arrest or seizure was regular,—is that a 
matter for the State or is it for the United States to try? It 
is claimed for the State that she must try the officer in the 
State Superior Court and then there may be an appeal to the 
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om State Supreme Court, and then it may be removed to the 
i United States Supreme Court. Now upon the supposition 
oa that it was a matter of State sovereignty, how isit preserved 
of by allowing the United States to take it out of its hands at 
a all? Is it a luxury which a sovereign State should covet, to 
ng try and convict a man whom she cannot punish? It is an 
ts insult to her dignity, they say, to refuse to let her try and 
us convict, but it is quite a compliment not to let her punish ! 
i. It is true that if the State does try and convict, the officer 
: may be protected in the manner above stated, by removing 
: * the case to the United States Supreme Court by writ of 
‘ error, but it is vexatious and dilatory to the officer, and de- 
; structive of the United States service ; for although another 
: and another officer might be appointed in the place of the 
. one arrested, yet they all might be arrested in like man- 
ner. 


To prevent these evils, an Act of Congress has been passed 
to remove the case from the State to the Fedetal Court 
before trial; and it is this Act which is resisted. Admitting 
that the case may be moved after trial, they deny that it 
can be removed before trial. Now in the discussion in the 
United States Senate upon the passage of the removal Act 
of 1833, it was said that while it might be supposed to be 
some reflection upon the State Courts to allow them to try 
the case and convict, and then remove it from them, yet 
there could be no such supposition where the removal was 
before trial. But now conceding the propriety of removal 
after trial, the sensitiveness is about the removal before trial. 
The truth is that there ought to be no sensitiveness about 
either. It ought to be a matter of satisfaction that the 
United States is ready at any time, and especially at 
) the earliest time, to take judicial control of its officers 
for trial, and for protection of its citizens and tax payers; 
for just as two neigbors, although they may be the 
? best friends, or even brothers, cannot live in peace if 
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either will punish the children or servants of the other, so 
two sovereigns cannot preserve friendly relations, or even 
their own existence, if either seeks to control and punish the 
servants of the other. Hence, “the moment a public  minis- 
ter, or agent, enters the territory of the State to which he is 
sent, during the time of his residence and until he leaves 
the country, he is entitled to an entire exemption from the local 
jurisdiction, civil aud criminal.” Wheaton’s International 
Law, 224, 209,n. In all cases of offences committed by 
public ministers affecting the existence and safety of the 
State where they reside, if the danger is urgent their per- 
sons and papers may be seized, and they may be sent out of the 
country. In all other cases it appears to be the established 
usage of nations to request their recall by their own sover- 
eign, which, if unreasonably refused by him would unques- 
tionably authorize the offended State to send away the 
offender,” bid, 225. 

These are the views which have occurred to us without 
reference to the decisions of other tribunals. And now in 
deference to the importance of the subject and the ability 
with which it has been discussed, and in respect to other 
tribunals and in justice to ourselves, we will consider the 
matter in the light of the decisions of other Courts. 

The Act of Congress having in express terms authorized 
the defendant to apply for the removal of the case from the 
State to the Federal Court, and the Federal Court having 
ordered the removal, and the State Court having obeyed the 
order, the question is ;—Is the Act of Congress constitu- 
tional ? 

We have already stated what has been the legislation 
upon the subject of the removal of cases from the State to 
the Federal Courts, from the passage of the Federal Judici- 
ary Act in 1789, down to the Act now under consideration— 
1866. We will now notice a few of the more celebrated 
decisions under them. 
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In 1816, in Martin v. Hunter, in the Supreme Court of the 
United States, 1 Wheaton, 335; and in 1821, in Cohens v. 
Virginia, 6 Wheaton, 264, in the same Court, the whole 
matter was most elaborately discussed by the ablest counsel, 
and exhaustive opinions delivered by the Court ; in the first 
ease, by Justice Story, and in the second, by Chief Justice 
Marsuatt. And the questions were subsequently fully 
treated of in the light of those decisions by Justice Story 
in his work upon the Constitution. 38 Story, § 1695, et seq. 
It would be superfluons to say that every question then in- 
volved was settled forall time. 

In the first named case the precise point was, whether a 
eivil suit which involved “a federal ingredient,” could be re- 
moved from a State to a Federal Court ?—and it was deci- 
ded that the removal could be made. 

In the second case the precise point was, whether a crimi- 
nal prosecution, involving “a federal ingredient,” and where 
a State was a party, could be removed from a State toa 
Federal Court ?—and it was decided that the removal could 
be made. 

Why, then, do not those cases settle this case, which is 
the removal of a criminal action from the State to the Fed- 
eral Court ?—It is objected that it does not for the reason 
that those cases were tried in the State Courts, and judg- 
ments rendered by the State Courts, and were then removed 
to the Federal Supreme Court for revision; whereas this is 
an attempt to remove the case from an inferior State Court 
to an inferior United States Court, for which it is said for 
the State that there is no authority in the United States 
Constitution or laws. Let us examine that position, and in 
doing so we prefer to rely upon what has been said by those 
luminaries of the law, Story and MarsHALL, rather than upon 
any line of argument of our own. 

It may be stated as a fact, not disputed by any, that the 
Federal Judiciary has in one form or another supreme juris- 
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diction over every conceivable case which can arise which 
has in it a federal ingredient, as it is admitted this case has. 
The Supreme Court of the United States has original juris- 
diction—that is, suits may be commenced in that Court in 
two cases; (1.) where ambassadors, &c., are concerned, and 
(2) where a State shall be party. In all other cases the Su- 
preme Court shall have appellate jurisdiction, with such 
exceptioas and under such regulations as the Congress shall 
make. Art. III. § 2. It follows, that if the United States 
Judiciary has jurisdiction of all cases with a federal ingre- 
dient, and the United States Supreme Court has original 
jurisdiction in only two cases, then the Inferior United 
States Courts must have original jurisdiction in all other 
cases except the two, as they also have in those two under 
certain circumstances. But it does not follow that because 
the United States Inferior Courts have original jurisdiction 
in all cases except the two, that they may not have also ap- 
pellate jurisdiction from one to another, and froma State 
Court. It is said expressly by Justice Story and by the 
Federalist, contemporary with the adoption of the United 
States Constitution, that Inferior Courts may have such 
jurisdiction. 

Justice Story says: “But although the Supreme Court 
cannot exercise original jurisdiction in any cases except those 
specially enumerated, it is certainly competent for Congress 
to vest in any Inferior Courts of the United States, original 
jurisdiction of all ether cases not thus specially assigned to 
the Supreme Court ; for there is nothing in the Constitution 
which excludes such Inferior Courts from the exercise of 
such original jurisdictien. Original jurisdiction so far as the 
Constitution gives a rule, is co-extensive with the judicial 
power; and except so far as the Constitution has made any 
distribution of it among the Courts of the United States, it 
remains to be exercised in an original or appellate form, or 
both, as Congress may in their wisdom deem fit. Now the 
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ich Constitution has made no distribution except of the original 
nas. and appellate jurisdiction of the Supreme Court. It has no 
a where insinuated that the inferior tribunals shall have no 
hare original jurisdiction. It has no where affirmed that they 
and shall have appellate jurisdiction. Both are left unrestricted 
Su- and undefined. Of course, as the judicial power is to be 
wh vested in the Supreme and Inferior Courts of the Union, 
all both are under the entire control and regulation of Con- 
tes gresss.” Story Con. L., § 1698, citing Martin v. Luther; 
7 Osborne v. The Bank, and Cohens v. Virginia. 
al And again he says; “There is no doubt that Congress 
ed may create a succession of inferior tribunals, in each of which 
wad it may vest appellate as well as original jurisdiction, § 1701, 
od The Federalist, No. 82, is put as a note to that section as 
” follows : 
- “The Federalist, N. 82, has spoken of the right of Con- 
e gress to vest appellate jurisdiction in the Inferior Courts of 
° the United States from State Courts (for it had before ex- 
° pressly affirmed that of the Supreme Court in such cases) in 
l the following terms; But could an appeal be made to lie 
. from the State Courts to the subordinate federal jurisdic- 
tions? This is another of the questions which have been 
raised and of greater difficulty than the former. The follow- 


ing considerations countenance the affimative and then after 
, enumerating the considerations proceeds, * * * Whether 
their authority shall be original or appellate or both is not 
declared. All this seems to be left to the discretion of the 
Legislature. And this being the case I see no impediment 
to the establishment of an appeal from the State Courts to 
the subordinate national tribunals; and many advantages 
attending the power of doing it may be imagined. It would 
) diminish the motives to the multiplication of Federal Courts, 
and would admit of arrangements calculated to contract the 
appellate jurisdiction of the Supreme Court. The State tri- 
bunals may then be left with a more entire charge of federal 
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causes; and. appeals in most cases in which they may be 
deemed proper, instead of being carried to the Supreme 
Court, may be made to lie from the State Courts to District 
Courts of the Union.” 

In Cohens v. Virginia, Chief Justice MARSHALL says: 
“There can be no doubt that Congress may create a succes- 
sion of Inferior Courts in each of which it may vest appel- 
late as well as original jurisdiction.” 

Again he says: “If then the right of removal be included 
in the appellate.jurisdiction, it is only because it is one 
mode of exercising that power; and as Congress is not lim- 
ited by the Constitution to any particular mode or time of 
exercising it, it may authorize a removal either before or 
after judgment. The time, the process, and the manner, 
must be subject to its absolute legislative control * * *., 
And if the right of removal from State Courts exists before 
judgment because it is included in the appellate power, it 
must for the same reason exist after judgment. And if the 
appellate power by the Constitution does not include cases 
pending in State Courts, the right of removal, which is but 
a mode of exercising the power, cannot be applied to them. 
Precisely the same objections therefore exist as to the right 
of removal before judgment, as after, and both must stand 
or fall together.” 

And again he says: “The remedy, too, of the removal of 
suits would be utterly inadequate to the purposes of the 
Constitution if it acted only on the parties, and not on the 
State Courts. In respect to criminal prosecutions the diffi- 
culty seems admitted to be insurmountable; and in many 
civil suits there would in many cases be rights without cor- 
responding remedies. If State Courts should deny the con- 
stitutionality of the authority to remove suits from their 
eognizance, in what manner could they be compelled to re- 
linquish the jurisdiction? In respect to criminal cases there 
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would at once be an end of all control, and the State decis- 


ions would be paramount to the Constitution.” 

The expression above that “in respect to criminal prosecu- 
tions it seems to be admitted to be insurmountable,’ has 
had a strange construction in the argument in this case. It 
is construed to mean that there is an insurmountable diffi- 
culty against their removal. Whereas it means precisely 
the contrary. It means that if they cannot be removed, the 
difficulties would be insurmountable, because it would make 
the State Courts superior to the Constitution of the United 
States. And Chief Justice Marsuaut says, “the public 
mischiefs which would attend such a state of things would 
be truly deplorable.” 

We will refer now to a late case in the Supreme Court of 
the United States ;— The Mayor v. Cooper, 6 Wallace, 247. 
It was a civil suit commenced in the State Court for tres- 
pass on property. The defendants’ defence was that they 
were acting under orders of the President of the United 
States, and under the Acts of Congress of 1863, ’66,—same 
as in this case. They filed their petition in the Federal 
Circuit Court for the removal of the case from the State to 
the Federal Court. The State Court sent the case to the 
Federal Court, and the Federal Court dismissed the case and 
sent it back to the State Court for trial ;—holding, that the 
Acts of Congress were void, and from that ruling the case 
went up to the Supreme Court of the United States. We 
call attention to the fact, that here was a case which went 
from a subordinate State Court to a subordinate Federal 
Court, and thence to the Supreme Court of the United States, 
without having gone to the State Supreme Court at all. 

The opinion of the United States Supreme Court in that 
“ase, speaking of the jurisdiction of the Courts, says; “Juris- 
diction, original or appellate, alike comprehensive ‘in either 
case, may be given. The constitutional boundary line of 
both is the same. Every variety and form of appellate juris- 

35 





















IN THE SUPREME COURT. 





STATE v. HOSKINS. 


diction within the sphere of the power, extending as well to 
the Courts of the States as to those of the nation, is permit- 
ted. There is no distinction in this respect between civil 
and criminal cases. Both are withinitsscope. * * * * 
It is the right and the duty of the national government to 
have its Constitution and laws interpreted and applied by 
by its own judicial tribunals, * * * . This is essential 
to the peace of the nation and to the vigor and efficiency of 
the government. <A different principle would léad to the 
most mischievous consequences. The Courts of the several 
States might determine the same question in different ways. 
There would be no uniformity of decision. For every act of 
an Officer, civil or military, of the United States, including 
alike the highest and the lowest done under his authority, 
he would be liable to harassing litigation in the States 
Courts. However regular his conduct, neither the laws nor 
the Constitution of the United States could avail him, if the 
views of those tribunals and of the juries which sit in them 
should be adverse. The authority which he had served and 
obeyed would be impotent to protect him. Such a govern- 
ment would be one of pitiable weakness and would wholly 
fail to meet the ends which the framers of the Constitution 
had in view. They designed to make a government not only 
independent and self-sustained, but supreme in every fune- 
tion within the scope of its authority. The judgments of 
this Court have uniformily held that it isso, * * * * , 
We entertain no doubt of the constitutionality of the juris- 
diction given by the Acts under which this case has 
arisen.” 

These authorities are too plain to be misunderstood, and 
of too high authority to be disregarded. 

But we repeat and desire it to be distinctly understood, 
that neither these authorities nor anything that we have 
said go to the extent of saying, that the United States Courts 
have any power to try offences “against the peace and dig- 
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nity of the State,” or to control the State Courts therein. 
But were a United States officer is charged with a duty and 
does acts under color of his duty which but for his office 
would be a crime against the State, then, and in that case 
the United States Courts have jurisdiction, and under the 
Act of Congress, can remove the case from the State Courts 
into the Federal Courts. This power is indispensable to the 
United States and is in no way derogatory to the State. 
Ilow the Federal Courts will dispose of the case, and of 
the officer, is for them to determine: All that the State has 
to do is to send the case when demanded to the Federal 
Court. As has been already said, the defendant is an officer 
of the United States ; the tax-payers whom he has offended 
are citizens of the United States; the United States is able 
and we are to suppose willing to protect its citizens from 
the oppression of its officer, if he has oppressed them ; and 
to protect its officer, if they have resisted him. Just as 
North Carolina is bound to protect its citizens in “ life, lib- 
erty and property,” so the United States is bound to protect 
its citizens in “ life, liberty and preperty.”. When the Uni- 
ted States is dealing with its citizens, collecting its taxes for 
instance, the State must stand off; and when the State is 
dealing with its citizens, the United States must stand off. 
Nor is it to be understood from anything that we have 
said, that when a man commits a crime against the laws of 
the State in his individual capacity, whether the crime is 
small or great, that he can defend himself by the fact that 
he isa United States officer. Not at all. He is just as 
guilty, and may be convicted—hung it may be—just as if 
he was not an officer. It is only where the act complained 
of is an official, act or done by virtue or under color of his 
office, that he is entitled to have his case passed upon by the 
power which appointed him. To his own master he must 
stand or fall ;—for illustration, if the defendant arrested a 
man, that is a crime against the State for which the State 
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Court may try him; but if he says, true I arrested him, but 
I as a United States officer arrested him as a delinquent tax 
payer, then that which seemed at first to be a crime against 
the State scems now to be official duty to the United States ; 
and whether it is or not, the United States has the right to 
determine. 

It would seem that the proper way to have disposed of 
this case, was, that which was pursued in the case already 
cited ;— The Mayor v. Cooper. In that case as in this, the 
State Court sent the case to the subordinate Federal Court, 
and the plaintiff followed the case into the Federal Court 
and moved to dismiss it, and send it back to the State Court 
for trial, which the Federal Court did, and then the defend- 
ant appealed to the Supreme Court of the United States by 
writ of error. So here, when Judge Cox ordered the case 
to be sent to the Federal Court, the State ought to have fol- 
lowed the case to the Circuit Federal Court, and moved to 
dismiss it upon the ground that the Act complained of was 
done by the defendant, not as an officer but as a man, and 
then the Federal Court could have determined that matter ; 
and if it had been satisfied that the defendant was not acting 
as an officer, or if he was, that he was misbehaving, then 
the case could have been returned to the State Court for 
trial; but if satisfied that the defendant was only doing his 
duty as an officer, then he could have been discharged, and 
from the judgment of the Circuit Court either party could 
have carried it to the Supreme Court of the United States. 

But to this it is objected that the Circuit Federal Court 
has no power to do any thing with it, if it were sent to it, 
and therefore why send it? That is a mistake. If that 
were so, what would have been the action of the Supreme 
Court of the United States in the case last cited ?— The 
Mayor v. Cooper.” It would have sustained the action of the 
Court below in dismissing the case for want of jurisdiction, 
but instead of that, it reversed the action of the Court below, 
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and said, “an order will issue that the cause be re-instated, 
and that the Court below proceed in it according to law ” 

Why “re-instate ” it if it ought not to have been there? 
Why “proceed in it according to law,” if it could not pro- 
ceed at all? 

The question as to how the Circuit Federal Court will 
proceed, or what it should do, is not before us. If there is 
any defect in the machinery, Congress can supply it. Nor 
is there any difference between criminal and civil cases so 
far as the power of removal is concerned, as we have already 
shown. The points intended to be decided are ; (1) that the 
Act of Congress under which the removal was ordered, is 
constitutional; and (2) that the ruling of Judge Cox was 
proper. 


Ropman, J. Dissenting. Lam unable to concur in the 
opinion of my Associates, and it is respectful to them to state 
my reasons. 

The question has been learnedly andjably discussed at the 
bar here and elsewhere, and probably every argument has 
been exhausted which can properly bear upon it. 

We have been informed also, that it} is the intention of 
the parties, whatever our decision may be,} to obtain the 
decision of the Court having final jurisdiction of all ques- 
tions arising out of the Constitution of the United States. 
We hope that course will be taken. The importance of the 
question requires it. All the ‘reasons that exist on either 
side will be presented to that Court, and whatever its decis- 
ion may be, it will be acquiesced in and cheerfully followed 
by this Court, and I have no doubt by every department of 
the government, as well as by the people of North Carolina. 

For these reasons, I shall be as brief as ‘possible, stating 
merely the principles upon which I think the case ought to 
be decided, without uselessly consuming space, by attempt- 
ing to support them by a full exposition of the argument, or 
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by a citation of authorities. For those I refer to the dis- 
cussions I have alluded to. 
No doubt the Act of Congress of 1866, intended to em- 
brace criminal prosecutions for offences against the State, 
such as that for which the present defendant is indicted. If 
the Act is constitutional, they must be removed to the Cir- 
cuit Court, whatever may be done with them there. That 
Congress has not provided for the trial of such cases after 
their removal, is not an argument that it did not intend a 
removal, which can weigh against the plain language of the 
Act. It would prove that the Act was defective. But this 
would not justify a State Court in refusing to obey it. 
The only question is, had Congress the constitutional 
power to pass the Act? I think it had not. 
It is conceded, I think, and I will assume it, that the 
Cireuit Courts of the United States have no original juris- 
diction of an indictment for a crime which is such merely 
by the common law, and has never been made a crime by 
any Act of Congress. The indictment in this case, which 
is for an assault and battery by one citizen of North Caro- 
lina upon another citizen of the State within a County of 
the State, could not have been found in the Circuit Court. 
A jurisdiction acquired by the removal of an action from ° 
a State Court, I think, is original jurisdiction, according to 
the legal as well as the ordinary meaning of the term. 
Before there can be an appeal, some decision of fact, or 
law, or of both, must have been made, which it is the object 
of the appeal to reverse. In the present case there has been 
no decision, (except an interlocutory one) and there can be 
no appeal except in some new and forced sense of the word. 

It.is an established rule that technical terms must be in- 
terpreted in the sense which they bear by the usage of the 
profession, If we abandon this rule, then we may give them 
any meaning that we please, and for any reason, or by 
eaprice. 
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When Judge Marsuatt classed the jurisdiction acquired 


lis- : 

by removal, as appellate, he did so merely arguendo. The 
zit classifieation formed no part of the decision, and its accuracy 
wi in this respect, was not necessary to support it. Whatever 


If go great a Judge says, even if it be without much considera- 
tion, deserves respect ; but it is not authority, in the proper 


. 
et sense of that term, to which the Courts must submit their 
a reason. 

- The United States and the several States may be regarded 
w as in some respects, foreign to, and independent of each 
be other. Each has its sphere of action in which it is sovereign. 


The Constitution, in giving powers to the Federal Courts, 
al gave or authorized Congress to give to them all such juris- 
diction as was necessary to preserve the independence and 
sovereignty of the United States in all cases within the 
sphere of its duties, but it left to the State Courts the juris- 
diction to administer the domestic laws of the State among 
y its own citizens. Of a crime against the United States, the 
Federal Courts alone have jurisdiction. Of a crime against 
. the State, the Courts of the State alone have original juris- 
f diction, and if in the course of the trial, some federal ele- 
ment appears, the case may be decided on appeal by the 
Supreme Court of the United States, in order that the 
sovereignty of the United States may be guarded, and an 
uniform construction given to its laws. It would break in 
upon this harmonious arrangement of powers, whereby no 
clashing can ever occur, if it were held that the State Courts 
could not try breaches of the peace within the borders of 
the State between its own citizens whenever the party ac- 
cused was an officer in the revenue service of the United 
States and claimed that the act had been done in the dis- 
charge of his official duty. If such be the law, the States 
have lost the last remnant of sovereignty. They cannot pre- 
serve order within their territories. A class is created that 
defies their laws, is independent of their jurisdiction, and 
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relies for immunity upon a government which has no duty, 
and no interest to preserve the peace of the State, and in my 
opinion, no power under the Constitution to do so through 
the original jurisdiction of its Courts, or except in cases of 
which this is confessedly not one. 

The Circuit Courts can have no jurisdiction in a case 
which they cannot determine. They cannot try the accused 
in this case because he is not charged with any offence 
against the Government whose laws only they administer. 
They cannot punish if they should convict him, because Con- 
gress has prescribed no punishment,and the Court can inflict 
none at common law. Nor can any Act of Congress remedy 
these defects of power. If Congress could, and should, make 
every crime at common law a crime against the United 
States, still they would remain crimes against the States 
which the State Courts could try and punish. The States 
must have jurisdiction to try offences against their laws, or 
they cease to be States. It is a power necessarily inherent 
in a State. It alone makes a State. 

It is said that the Federal Courts must have the sole power 
of trying its revenue officers for assaults and other offences 
committed by them by color of their oftice and of determin- 
ing their criminality, as otherwise, it could not collect its 
internal revenue. The jurisdiction of the Federal Courts in 
such cases is thus argued to be a necessary and proper inci-” 
dent to the power to collect taxes. If it were true that the 
United States could not collect internal taxes without this 
jurisdiction in the Federal Courts, it would follow that Con- 
gress could constitutionally give it, for the power of Con- 
gress to lay and collect taxes is undoubted. These appre 
hensions spring from an excessive sensibility. I believe they 
are groundless. I think that the United States with its un- 
limited irregular army of revenue collectors, detectives and 
marshals, with all their assistants and deputies backed in 
ease of need by the regular army, can collect its taxes, and 
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still leave to the State Courts, the jurisdiction to try one-of 
these officers for a crime against a State committed within 
the borders of the State, and which is a crime against no 
other sovereignty but that of the State. The State of North 
Carolina collects its revenues, which are all from direct taxa- 
tion by ninety-four Sheriffs, without violence, without op- 
pression, and without complaint. 

If the officer acted in what he did within the scope of his 
duty, it would be a defence in the State Court ; and if it be 
possible that juries might from prejudice sometimes. fail to 
give due weight to the evidence in his behalf, the Judges of 
the State, whom we must assume to be equal in integrity 
and impartiality to the Federal Judges, may certainly be 
trusted to set aside all convictions against the weight of evi- 
dence; and if we may suppose it possible, that any Judge 
should so fail in his duty from prejudice or partiality, this 
Court would probably have the power, and certainly the in- 
clination, to give relief. 11 Bush, (Ky.)495. If the highest 
State Court when the case is brought before it shall err in 
any matter of law, it is admitted that the error could be 
corrected on appeal to the Supreme Court of the United 
States. 

On the other hand, if the power of withdrawing an indict- 
ment against a revenue officer from the State Courts shall be 


“sustained, immunity will practically be secured for all these 


officers, for all offences. Conceding as I do, that the Judges 
and officers of the Circuit Court may be expected to dis- 
charge their duties with fidelity, yet when an offence com- 
mitted in a distant part of the State, is removed for trial to 
Raleigh or Greensboro, in the great majority of cases the 
prosecutor and the witnesses will be unable to attend, and 
a verdict of acquittal will be the necessary result. The in- 
jured persons would brood over their supposed or real inju- 
ries, and a spirit of dissatisfaction with the government 
would grow up by no means conducive to the public good. 
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The insurrection of Wat Tyler was caused by the crime of 
an internal revenue officer committed under color of his 
office. To deprive the State Courts of the power of pun- 
ishing such offences, would result in breeding a band of 
marauders under color of law, forming a class with peculiar 
and odious privileges whose existence would be as incom- 
patible with the honor and welfare of the United States, as 
with the dignity of the States, and their power to preserve 
peace and order within their limits. These considerations 
far outweigh any increased facilities in the collection of 
taxes, which might be gained by depriving the States of 
this jurisdiction. 

Fortunately this question is of an interest and importance 
not confined to any section. Taxes are collected in all the 
States, and it may be supposed that the manners and meth- 
ods of proceeding of the inferior officers of internal revenue 
are of the same polite and agreeable character all over the 
world. The same questions must arise, sooner or later, in 
every State, and every State has the same interest in the 
decision of this ease that North Carolina has. In my opin- 
ion the order of the Superior Court for the removal of this 
action to the Circuit Court ef the United States should be 
reversed, and the Superior Court directed to try the pris- 
oner. 


Per CurraM. Judgment affirmed. 
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STATE v. WILLIAM H. DEAVER and another. 


Where the Court below upon motion of a defendant (a U. S. officer) in an 
indictment for conspiracy, ordered the removal of the eause to a Fed- 
eral Court in pursuance of § 643 of the Revised Statutes of the United 
States ; Held, not to be error. 


(State vy. Hoskins, ante, 530, cited and approved.) 


Motion for the Removal of a Cause upen petition of de- 
fendants, made in pursuance of the United States Revised 
Statutes, § 643, heard at Spring Term, 1877, of RurHERFoRD 
Superior Court, before Cloud, J. 

The defendant, Deaver, a United States Deputy Collector, 
and the defendant, J. W. Green, a United States Commis- 
sioner, were indicted at Fall Term, 1876, of said Court, fora 
conspiracy to extort money from one Henry Summit, who 
was arrested at the instance of these defendants and carried 
before said Commissioner, to answer an alleged charge of 
defrauding the revenue of the United States in having in 
his possession manufactured tobacco, without the same being 
stamped as required by law. When the case was called, the 
defendants, moved the Court to order its Clerk to send to the 
United States Circuit Court for the Western District of North 
Carolina, a transcript of the record in obedience to a Writ of 
Certiorari issued therefrom. This motion was resisted on 
the ground that the Act of Congress authorizing the removal 
of a cause of this character was unconstitutional. His Honor 
being of a contrary opinion allowed the motion, and Mont- 
gomery, Solicitor for the State, appealed. 


Same counsel as in State v. Hoskins, ante, 530. 


Reape, J. The principles involved in this case are the 
same as those in State v. Hoskins, ante,530, and the decision 
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is the same, and the opinion in that case will be certified as 
the opinion in this case. 
There is no error. 


Per CurRIAM. Judgment affirmed. 








Bynum, J. having been of counsel in the Court below, did 
not sit on the hearing ef Moore v. Valentine, ante, 188. 


In paragraph “2” of syllabus in Long v. Long, ante, 304, 
read * * * “was procured by the fraud of the defend- 
ant in not disclosing the fact of her then pregnancy, &c.” 

In paragraph “2” of syllabus in Churchill.v. Lee, ante, 
341, read, “ Although the affirmative of the issues, &c.” 
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ABANDONMENT OF CLAIM. 
See ACTION TO RECOVER LAND, 6. 
HUSBAND AND WIFE, 4, 5. 


ACCOUNT. 

See GUARDIAN AND WARD, 1, 2, 2. 
MORTGAGE SALE, 1, 4. 
PRACTICE, 27. 

WILL, 8. 


ACTION. 
See ARREST AND Balt, 7, 8. 

CONTRACT, 16, 
DEED, 3. 
JUDGE OF PROBATE, 3. 
JURISDICTION, 2. 
PARTIES, 1, 2, 3, 4. 
PARTNERSHIP, 6. 
PRACTICE, 29. 


ACTION FOR MONEY PAID TO ANOTHER’S USE, 


See CONTRACT, 8. 


ACTION TO RECOVER LAND. 


1, Where pending an action of ejectment brought by husband and 
wife to recover possession of land to which they were entitled in 
right of the wife, the husband dies; Held, that the action sur- 
vives to the wife, and upon her death to her heirs and devisees. 
King vy. Little, 138. 

In such case the right to the rent current and in arrear, and also 
to damages for waste, survives to the wife, Jbid. 
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See DEED. 


INDEX. 


Upon the death of the wife her executor is entitled to recover the 
rents which accrued between the date of the demise and her 
death. Those which accrued after her death belong to her heirs 
and devisees. Jbid. 

Such action is not barred by the statute of limitations. bid. 


Where in an action for the recovery of land the plaintiff showed 
title under proper proceedings in partition and the defendant ad- 
mitted possession ; Held, that plaintiff was entitled to recover. 
Wright v. McCormick, 158. 

To constitute an abandonment or renunciation of a claim to prop- 
erty, there must be acts and conduct, positive, unequivocal, and 
inconsistent with a claim of title ; 

Therefore, where the land of plaintiff was sold at execution sale 
during his absence in the army and purchased by his mother, 
who represented that she was bidding tor him, and aiterwards 
plaintiff declined an offer from her that he should repay the pur- 
chase money and take a conveyance of the land, alleging that it 
was his; and afterwards she sold the land, the grantee having 
notice of plaintiff’s claim; eld, in an action for the land, that 
plaintiff’s refusal to pay the purchase money and take the title, 
did not operate as a renunciation of his claim, and that he was 
entitled to recover. Banks v. Banks, 186. 


In an action for the recovery of land it appeared from the testi- 
mony of defendant, that the deed to the plaintiff, absolute on its 
face, was executed by defendant on the eve of his going into 
bankruptcy, to secure plaintiff’s fee as attorney, aud that plain- 
tiff agreed to reconvey to him upon payment thereof; Held, that 
the Court below erred (there being no express issue submitted to 
the jury involving the fraud) in adjudging that upon payment of 
the amount due from defendant, that plaintiff reconvey to him. 
York v. Merritt, 213. 


See WILL, 10. 


ADVERSE POSSESSION. 


Where one having a life estate in land executes a deed in fee for 
the same, the adverse possession of the grantee under such deed 
begins from the death of the life tenant. Henley vy. Wilson, 216. 


A plaintiff claiming title under an adverse possession for seven 
years under color of title, cannot recover in an action for dam- 
ages for trespass on the land, where the complaint fails to set out 
precise dates. bid. 











INDEX. 






























“ HOMESTEAD, 2. 

3 TENANTS IN ComMON. 
AFFIDAVIT. 

d See ATTACHMENT. 

\. 

° AGENT AND PRINCIPAL. 

See DAMAGES, 5. 
P EVIDENCE, 13. 


SURETY AND PRINCIPAL, 1. 


AGREEMENT OF PARTIES. 
See PRACTICE, 33. 


AMENDMENT. 


See PRACTICE, 9, 53. 


ANSWER. 
See PLEADING, 1, 5, 6. 
PRACTICE, 21. 


SPECIAL PROCEEDING, 3. 


APPEAL. 


In criminal cases, a defendant cannot appeal without security, 
unless he makes an affidavit that he is advised by counsel that 
he has reasonable cause for appeal and that his appeal is in good 
faith. The Superior Court has no right to allow such appeal 
merely for delay. State vy. Morgan, 510. 
See LANDLORD AND TENANT, 4. 
PRACTICE, 3, 9, 10, 11, 23. 


APPLICATION OF TENANT'S CROP. 
See LANDLORD AND TENANT, 1, 2. 


ARREST aND BAIL. 


1. Bail, in a civil action, is not exonerated by the}‘fact that the 
principal is imprisoned for a crime, when the term of imprison- 
ment has expired before judgment against the bail. Adrian & 

Vollers v. Scanlin, 317. 

















Where the imprisonment of a defendant under €, C. P. § 161, ex- 
pired before judgment was obtained, either against the principal 
in the original action or agai: st the bail upon his undertaking ; 
Held, that such imprisonment does not exonerate the bail. 
Sedberry v. Carver, 319. 

The term **State Prison,”* as used in the statute, applies to either 
the Penitentiary or the County Jail. bid. 

In an action for arrest aad bail, the plaintiff alleged in substance 
that the defendant had sold him a certain patent right, represent- 
ing the same to be genuine and no infringement upon any prior 
patent, which representations were false and intended to deceive 
plaintiff; that he had been damaged the amount of the purchase 
money paid to defendant ; and that defendant was a non-resident: 
Held, that the order of arrest was properly issued. Bahnsen v. 
Chesebro, 325. 

The provisions of the Code of Civil Procedure (§ 149, (2) ) author- 
izing the arrest of the defendant “in an action on a promise to 
marry’ violate the Constitution (Art. I, § 16,) and are void. Moore 
v. Mullen, 327. 

The breach of a promise to marry is not ‘‘a case of fraud.”’ /bid. 
Malice alone will not support an action for the abuse of legal pro- 
cess of arrest. There must also be a want of probable cause in 
suing itout. Tucker v. Davis, 330, 

Where in an action for damages against a defendant for suing out 
an order of arrest maliciously the Court charged the jury that 
they might award vindictive damages; Held, to be error. Jbid. 
An order of arrest granted by a Court having jurisdiction is not 
void, It may be erroneous if issued upon an insuflicient affidavit. 
Tbid. 


ARREST OF JUDGMENT. 


See PRACTICE, 53. 


ASSIGNEE’S SALE. 


See PURCHASER, 2. 


ASSIGNOR AND ASSIGNEE. 


. 


See PRACTICE, 34. 


ASSESSMENT OF TAXES. 
See TAXATION, 2. 














INDEX. 













































= ASSAULT AND BATTERY. 
.. See JUDGE'S CHARGE, 6. 
il. WITNEss, 5, 6. 

er ATTACHMENT. 

An affidavit upon which a warrant of attachment is based must 
oe be in writing, and must show that the defendant is ‘‘a non-resi- 
t- dent and has property in this State.”” Windley v. Bradway, 333. 
od See EVIDENCE, 12. 

e 
e 
: ATTORNEY AND CLIENT. 


Where one employs counsel to enter his defence to an action and 
counsel failing to do so, judgment is given against him, it is ex- 
cusable neglect and the judgment should be vacated. But other 
negligence of counsel or his mismanagement of the case, or his 
unfaithfulness, are matters to be settled between client and coun- 
sel and no harm must be allowed to befall the other side on ac- 
count thereof. Bradford v. Coit, 72. 


fee ACTION TO RECOVER LAND, 7. 
PRACTICE, 20, 49, 51. 
Wirness, 4. 


AUCTION SALE. 
See SALE OF LAND, 1, 2, 3, 4, 5, 6. 


BANK. 
Fee PARTIES, 2, 5. 


BANKRUPTCY. 
A discharge in bankruptcy bars the collection of a debt con- 
tracted for the purchase of land, which has been allotted to the 


debtor as a homestead in the proceedings in bankruptcy. Hos- 
kins v. Wall,.249. 


See ACTION TO RECOVER LAND, 7. 
EXECUTION SALE, 6. 
PLEADING, 6. 

PRACTICE, 12, 13. 
PURCHASER, 2. 
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BILL OF LADING. 
See ComMON CARRIER, 3, 4. 


BOND. 

1. The legal effect of the surrender of a bond to an obligor and the 
cancellation thereof is the same as a release of the cause of action 
on the bond, and may be pleaded in bar of an action to recover 
the amount of the same. Such surrender and cancellation is a 

’ ‘“deed,”’ and is valid without consideration, Pazton v. Wood, 11. 


Where a debtor accepts from the personal representative of his 
creditor, by way of compromise, a release of his bond in settle- 
ment between them, paying no consideration therefor, and there 
is no proof of imposition, undue influence, accident or mistake ; 
Held, that the Court will not impute fraud to such debtor. Jbid. 
3. A married woman is not bound upon a bond executed by her for 
the acquisition of property to make equality of partition of land 
between herself and her sisters. Huntley v. Whitner, 392. 


to 


See CORPORATIONS, 1. 
OFFICIAL Bonp. 


BOND FOR TITLE. 
See VENDOR AND VENDEE, 1. 
FIXTURES, 1. 


BOUNDARY. 
See EVIDENCE, 8. 


BREACH OF AGREEMENT. 
See PARTNERSHIP, 2. 


BREACH OF PROMISE TO MARRY. 
See ARREST AND Balt, 5, 6. 


BRIEF OE COUNSEL. 
See PRACTICE, 26. 


BUILDING AND LOAN ASSOCIATIONS. 


The law will not aid a plaintiff, when plaintiff and defendant are — 
in pari delicto ; Therefore, where the plaintiff, who was a mem- 
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ber of a building association and had paid usurious interest upon 
money borrowed therefrom, sought to recover it back ; Held, 
that he was not entitled to relief. Latham v. Washington B. & 








































L, A., 145. 
the BURGLARY. 
tion Where in an indictment for burglary charging the defendant with 
ver breaking and entering the dwelling house of A & B, partners, it 
is a appeared in evidence that one furnished the capital and the other 
11. the house and labor in pursuance of a partnership agreement ; 
his Held, that the ownership and occupation of the house were in 
tle- both the partners and that it was properly described as their 
ere dwelling house. State v. Davis, 490. 
ce; 
id. CANCELLATION OF BOND. 
for See Bonn, 1. 


CANCELLATION OF DEED. 
See DEED, 2. 


C. C. P. § 343. 
See WITNESS. 


CERTIORARI. 
See PRACTICE, 23. 


CITIES. 
See TOWNS AND CITIES. 


CLAIM AND DELIVERY. 


1, A Sheriff is liable in an action for claim and delievery for prop- 
erty seized by him for taxes after the expiration of the time lim- 
ited by law for their collection. Ray v. Horton, 334, 

2. Anaction for claim and delivery of personal property can be 
maintained by the owner, against an officer taking the same un- 
der an execution against a third persen. Jones v. Ward, 337. 

3. Anaction for claim and delivery will lie against an officer for a 

wrongful seizure of property under execution. Churchill v. Lee, 

341. 
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CLAIM AGANST THE STATE. 


Upon the decision of this Court in favor of the plaintiff upon a 
claim preferred against the State, the proper course is for the 
Clerk to transmit the proceedings in the cause, together with the 
judgment of the Court, to the Governor to be communicated by 
him to the General Assembly. Clements v. The State, 142. 


CLERK OF THE SUPERIOR COURT. 
See JUDGE OF PROBATE. 


COLLECTION OF TAXES, 
See OFFICIAL Bonn, 1, 3, 4, 5. 
TAXES. 


COLOR OF TITLE. 
See ADVERSE POSSESSION, 2. 


COMMENTS OF COUNSEL. 
See PRACTICE, 20, 51, 52, 54. 
WITNEss, 4. 


COMMON CARRIER. 


1, A common carrier is bound by the cemmon law to convey goods 
committed to him for that purpose within a reasonable time, and 
on failure, is liable in damages. Branch v. W. & W.R. R. Co., 
347. 


2. A common carrier, especially one having a monopoly, who invites 
public custom is bound to provide sufficient power and vehicles 
to carry all goods which his invitation naturally brings to him. 
Ibid. 


3. A stipulation in a bill of lading given by a common carrier, that 
all claims for damages shall be made by the consignee at the de- 
livery station before the article is taken away, is reasonable ; 
Therefore, in an action against a railroad company for damages 
to certain cotton, when the plaintiff had not complied with such 
stipulation contained in his bill of lading; Held, that he was not 
entitled to recover. Capehart v. S & R. R. Co., 355. 


4. Such a provision in a bill of lading will not protect a common 
carrier from liability for latent injuries. J bid. 




















COMPLAINT. 
See ADVERSE POSSESSION, 2. 


EXECUTORS AND ADMINISTRATORS, 4. 
PLEADING, 2, 8. 
PRACTICE, 21. 


COMPUTATION OF TIME, 


See CORPORATIONS, 8. 


CONDITION. 


See EASEMENTS, 3. 


CONFLICT OF JURISDICTION, 


1, 


The Act of Congress (U, S. Revised Statutes, § 643) authorizing 
the removal of civil suits and criminal prosecutions from a State 
Court to a Circuit Court of the United States is constitutional ; 
Therefore, where a defendant in an indictment for an assault and 
battery made affidavit that he was a Revenue Officer of the! 
United States, ‘and that the alleged offence was committed under 
color of his office ; Held, that the Judge in the Court below com- 
mitted no error in ordering further proceedings in said Court to’ 
be stayed, State v. Hoskins, 530. 


Where the Court below upon motion of a defendant (a U. 8. offi- 
cer) in an indictment for conspiracy, ordered the removal of the 
cause to a Federal Court in pursuance of § 643 of the Revised 
Statutes of the United States; Held, not to be error. State v. 
Deaver, 555. 


CONSTRUCTION OF CONTRACT. 


See CoNTRACT, 2, 3, 4. 


VENDOR AND VENDEE, 1. 


CONSTRUCTION OF DEED. 


See MoRTGAGE, 4. 


CONSTRUCTION OF STATUTES. 


See ARREST AND BAIL, 1, 2, 5. 


CONFLICT OF JURISDICTION, 1. 
CONTRACT, 11. 











CORPORATIONS, 7. 8. 
INDICTMENT, 5, 10, 12. 
LEGISLATIVE POWER, 2. 
OFFICE AND OFFICER, 3. 
TAXEs, 1. 

TOWNS AND CITIES, 1. 
Wipow, 2. 


CONTRACT. 
1, 





The requirement of the statute of frauds that a contract for the 
sale of land shall be in writing, &c., applies only to ‘‘the party to 
be charged therewith ;”’ 


Therefore, where the plaintiff and defendant entered into a parol 
contract whereby the plaintiff agreed that defendant might cut 
from his land a certain quantity of wood, for which the defendant 
was to execute to plaintiff a deed for a certain tract of land; Held, 
that the plaintiff could not recover in an action of assumpsit for 
the value of the wood taken by defendant, but was bound by the 
terms of the original contract, the defendant not seeking tu avoid 
the same. Green v. N. C. R. R. Co., 95. 


Where there is a contract admitted and the parties thereto cannot 
agree upon its meaning, it is for the jury or the Court to deter- 
mine the same. Brunhild v. Freeman, 128. 


The construction of a contract does not depend upon what either 
party thought but upon what both agreed. Ibid. 


In an action upon notes executed by defendant to plaintiff, which 
action defendant seeks to defeat by proving another contract the 
terms of which are in doubt, it is not error for the Court to 
charge that if there was no agreement (outside of or inconsistent 
with the notes) the plaintiff is entitled to recover. Jbid 


A provision in a policy of fire insurance, by which in case of loss 
it is made optional with the insurer to repair, rebuild, or replace 
the property destroyed, by giving notice within a certain time, 
constitutes a contract exclusively between insurer and insured ; 
neither a judgment creditor nor a mortgagee can interpose to 
prevent its performance. Stamps v. Commercial Ins. Co., 209. 


Where the insurer has not given notice of an intention to repair, 
&c., within the time specified ‘no one but the insured can take ad- 
vantage of it and require the payment of the insurance money 
instead. Jbid. 
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Where both parties to an action have united in a transaction to 
defraud another, or others, or the public, or the due administra- 
tion of justice, or which is.against public policy or contra bonos 
mores, the Courts will not enforce it against either party. York v. 
Merritt, 213, 


The defendant being indebted to an Insurance Company of which 
plaintiff was agent, drew an order on A for the amount due, and 
went with plaintiff to A, who paid a part of the order; at defend- 
ant’s request, the plaintiff thereupon advanced to the Company 
the balance due, and the defendant left the order with him to col- 
lect the balance due thereon and pay himself. The plaintiff used 
due diligence and failed to collect it; Held, that the plaintiff is 
entitled to recover. Wait v. Williams, 270. 


To justify a Court in setting aside a contract on the ground of 


mistake, it is essential to show either a mistake of both parties 
or the mistake of one with the fraudulent concealment of the 
other. Wilson v. W. N. C. Land Co., 445. 


To the general rule, that an act done or contract made under 
mistake or ignorance of a material fact is voidable in equity, there 
are certain exceptions, viz : 


(1.) The material fact must be such as the complaining party 
could not by reasonable diligence obtain a knowledge of, when 
he was put upon inquiry. 

(2.) Where the means of knowledge are alike open to both parties, 
and where each is presumed to exercise his own judgment in re- 
gard to extrinsic anatters. 

(3.) Where the facts are equally known to both parties ; or where 
each has equal and adequate means of information ; or the facts 
are doubtful from their own nature, if the party has acted in 
good faith. Ibid. 

Under the statute (Bat. Rev. ch. 64,§2) no “memorandum or 
note” of a lease of land for more than three years can bind the 
party to be charged, even if signed by him. The lease or contract 
of lease must be signed by such. party. Wade v. City of New- 
bern, 460. 

Where the plaintiff proposed to lease eertain real estate upon 
certain terms to defendant for ten years, which proposition was 
received and adopted by its Board of Councilmen and entered 
upon their minutes ; and thereafter a lease executed by plaintiff 
was tendered to and accepted by said. Board but. was, never actu- 
ally signed.on the part of defendant; Held, that. the. defendant 
was not bound by the contract. Ibid. 
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CORP 
1, 


16. 


INDEX. 


13. A contract of a municipal corporation (unless it be one required 


by law to be in writing, &c.,) need not be under seal unless re- 
quired by its charter. Jbid. 


14, The authorized body of such corporation can bind it by an ordi- 


nance if intended to operate as a contract, or by a resolution; it 
can by vote clothe its officers or agents with power to act for it 
and a parolcontract made by such persons (unless it be one re- 
quired by law to be in writing) is binding upon the corporation. 
lbid. 


. An ordinance, resolution or vote of a municipal corporation, ac- 
cepting a lease or contract tendered, does not constitute a signing 
within the meaning of the statute. Jbid. 


An action cannot be maintained for damages for the breach ofa 
void contract. lbid,. 

See DAMAGES, 1. 

EVIDENCE, 5. 

Goop WILL, 2. 

INFANCY. 

PERSONAL PROPERTY EXEMPTION, 1, 2, 3. 

STATUTE OF LIMITATIONS, 3. 

VENDOR AND VENDEB, 1. 


ICTION. 


See Practice, 47. 


CORONER’S DEED. 
See SHERIFF’S DEED. 


ORATIONS. 
A railroad corporation has power to contract debts and every 
corporation possessing such power must also have power to ac- 
knowledge its indebtedness under its corporate seal, i. e. to make 
and issue its bonds. Com’rs of Craven vy. A. & N. C. R. R. 
Co., 289. 
In the absence of special legislation, corporations are affected by 
the usury law to the same extent as natural persons. Jbid. 
Where bonds were issued by the defendant corporation to certain 
of its creditors at a discount in settlement ofa previous indebted- 
ness, which bonds bore interest at the rate of eight per cent ; 
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COSTS. 
See PRACTICE, 39, 46. 
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Held, that under the Act of 1866, ch. 24, the transaction was 
usurious. Com’rs of Craveny A & N.C. R. R. Co., 289. 


The statute of the State of New York, forbidding c »rporations to 
plead usury as a defence, cannot govern a corporation of this 
State sued in this State, although the bonds in question were de- 
livered in New York and made payable there. J bid. 


Where such bonds express a rate of interest illegal in this State 
and also in New York, and were issued in payment of a prece- 
dent debt and secured by a mortgage on the corporation prop- 
erty, they could legally bear no greater rute of interest than that 
allowed in this State. Ibid. 


Neither a natural person nor a corporation can legally sell its 
bonds, bearing the highest legal rate of interest, at a discount for 
the purpose of borrowing money. Such a sale is in effect a loan 
and is usurious. Jbid. 


Corporations like all other persons are subject to the police pow- 
er of the State ; Therefore, the Act of Assembly (Laws 1874-'75, 
ch. 240, § 2) which prescribes a forfeiture of $25 per day for delay 
of local shipments beyond five days after the receipt of goods by 
a railroad company, is constitutional. Branchv. W.& W. R. 
R. Co., 347. ; 

In computing the time in such case the words “‘five days” in- 
clude Sunday and must be taken to mean five running days. 
I bid, 


See DAMAGES, 4, 5, 6. 


TOWNS AND CITIEs, 1. 


COUNTER-CLAIM. 


1, 


A counter-claim is a distinct and independent cause of action and 
when properly stated as such with a prayer for relief, the de- 
fendant becomes, in respect to the matters stated by him, an 
actor, and there are two simultaneous actions pending between 
the same parties wherein each is at the same time both a plaintiff 
and a defendant. Francis v. Edwards, 271. 


Where a counter-claim is duly pleaded neither party has the 
right to go out of Court before a complete determination of all 
the matters in controversy, without or against the consent of the 
other ; Therefore, where in such case the Court below permitted 
the plaintiff to take a non-suit; Held, to be error. J bid, 
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COUNTY COMMISSIONERS. 
See TAXATION, 3. 








COURT OF ANOTHER STATE. 
See EVIDENCE, 12. 











{OURT OF EQUITY. 
See GUARDIAN AND WARD, 2. 






























CREDITOR. 
See ConTRACT, 5. 
PARTNERSHIP, 1, 2, 5, 6, 
PRACTICE, 35. 


CREDITOR’S BILL. 
See PRACTICE, 17. 


CRIMINAL ACTION, 
See INDICTMENT. 


‘CRIMINAL COURT OF WAKF, 
See OFFICE AND OFFCER. 3, 4. 


cROP. 


See LANDLORD AND TENANT, 5. 


DAMAGES. 


1, The,measure of damages for breach of an executory contract for 
the manufacture and delivery of goods, is the difference between 
the market value cf the same at the time of the breach and the 
contract price. Clements v. The State, 142. 

2. Under the provisions of the Constitution, Art. XI, § 6, and Bat. 
Rev. ch. 89, §§ 9, 10, the least that is required is that persons con- 
fined in any public prison shall have a clean place, comfortable 
bedding, wholesome food and drink, and necessary attendance. 
Lewis y. City of Raleigh. 229. 

3. Where A was arrested at night by a policeman for violation of an 

ordinance of the City of Raleigh and confined in the city guard- 

















DEED. 
1, 


3. 








house in which he died before morning, and in an action for dam- 
ages instituted by his Administrator against the City, the jury 
found that his death was “‘accelerated by the noxious air of the 
guard-honse, Held, that the plaintiff is entitledtorecover. bid. 


An action for damages for deceit will lie against a corporation, 
Peebles vy. Patapsco Guano Co., 233. 


A corporation is liable for false and fraudulent representations 
made by itsagents. J bid. 


Where in an action for damages against a corporation for deceit, 
the jury found that the defendant’s agent falsely represented to 
the plaintiff that a spurious article was the genuine. Patapseo 
guano, the defendant corporation being the manufacturer of such 
guano ; Held, that such representation was necessarily frandu- 
lent in law, and the plaintiff was entitled torecever. bid. 


See ADVERSE POSSESSION, 2. 


PARITES, 6, 7. 
PRACTICE, 29, 46. 


DECEIT. 
See DAMAGES, 4. 


DECLARATIONS. 
See EVIDENCE, 1), 15. 


Where A made a deed to his daughter, in consideration of ser- 
vices rendereu and to be rendered in attending upon him in his 
old age, with intent to defraud his creditors, the deed is void 
even although the daughter had no knowledge of such fraudulent 
intent. Cansler v. Cobb, 30. 


Where in an action brought for the cancellation of a deed on the 
ground o! fraud, the plaintiff offered to read in evidence a case 
decided at a former term of this Court, for the purpose of showing 
that the representations of the defendant, which induced the 
plaintiff to execute the deed, were false, and the Court below ex- 
cluded it, to which the defendant excepted; Held, to be error. 
Mason v. Pelletier, 52. 


Where A made a deed to B conveying a life estate but intending 
it to be deed in fee simple; Held, that the plaintiff claiming un- 
der B (after B’s death) cannot maintain an action for a trespass 








INDEX. 





on the land, as equitable owner in possession, under C. C. P. § 
55. Henlay v. Wilson, 216. 


4. Iu such case the plaintiff has only a right in equity to have A 
converted into a trustee and decreed to execute a deed in fee. 
Ibid. 


5. The case is not varied by the fact that, pending the action, A 
executed a deed to plaintiff in fee: such deed takes effect only 
from its delivery and A has not the power, nor has a Court of 
Equity the power, to make such deed relate back to the time of 
the execution of the original deed to B. Ibid. 


6. One who executes a deed despite a restraining order enjoining 
him from so doing, is estopped from invalidating the deed for 
that cause. Wilson v. W. N. C. Land Co., 445. 


See ADVERSE POSSESSION, 1, 2. 
Bonn, 1. 
EASEMENTS, 2. 
EVIDENCE, 3, 8, 9, 10. 
HoMESTEAD, 3, 4. 
HUSBAND AND WIFE, 4. 
MORTGAGE, 4, 
PowERs, 1. 
PURCHASER, 1, 4. 
WILL, 10. 


DELIVERY OF DEED. 
See DEED, 5. 


DEMURRER. 
See EXECUTORS AND ADMINISTRATORS, 4. 
PLEADING, 1, 5, 7. 
SPECIAL PROCEEDING, 1. 


DEPOSIT IN BANK. 
See PaRTIEs, 5. 


DESCRIPTION OF LAND. 


1, Parol evidence is admissible to explain a latent ambiguity in the 
description of land contained in an agreement to convey the same; 
Therefore, where in such agreement the land was described as 
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.§ ‘*100 acres of land commencing at the corner I sold B, and round 
near W’s including the head of the branch that runs near W’s 

A house ;"’ Held, that parol evidence was admissible to make the 
e, description certain. Steadman v. Taylor, 134. 

2. In such case, where the bargainor received the purchase money 
A and acquiesced for five years in the possession of the bargainee, 
ly he is estopped in equity from setting up any claim to the land. 
of Ibid. 
See PRACTICE, 31. 
is , 
° DEVISEE. 


See PLEADING, 3, 4. 
WILL, 1. 


DISCRETIONARY POWER. 
See PRACTICE, 19, 


DISSENTING OPINIONS. 
See Long v. Long, 304; RopMAN, J. 
State v. Hoskins, 530; RopMAN, J. 


DIVORCE. 
See MARRIAGE AND DIvoRCE, 1, 2. 


EASEMENTS. 


1. Where the grant of an easement is upon a eondition precedent, it 
cannot be enjoyed by the grantee until the condition is perform- 
ed. Long v. Swindell, 176. 


2. Insuch case, a deed from the original grantee conveys only a 
right to the easement upon performance of the prescribed condi- 
tion precedent. Ibid. 


3. The word “‘if’’ is an apt one to express a condition precedent to 
the creation of aneasement. Ibid. 


EJECTMENT. 


See ACTION TO RECOVER LAND. 














ELECTION. 
See INFANCY. 
WILL, 2. 


ENTRY AND GRANT. 

1, An entry in the name or for the benefit of a non-resident is void. 
And a grant issued pursuant to such entry to such non-resident 
is voidable at the suit of the State. Wilsonv. W. N. C. Land 
Co., 445. 

2. A grant taken out upon an entry, which has lapsed by the efflux 
of time, is valid. A grant, taken out upon anentry made by a 
non-resident, by a person capable of taking and holding under the 
laws of the State, is valid. Jbid. 

3. A plaintiff claiming under void entries of land cannot be aided by 
the defective title of defendants, Ibid. 


See PURCASER, 4. 


ERRONEOUS JUDGMENT. 
See PRACTICE, 22, 23, 24, 25. 


ESTOPPEL. 
See DEED, 6. 
DESCRIPTION OF LAND, 2. 
HUSBAND AND WIFE, 3, 4, 5. 


EVIDENCE. 


1. Medical Works are not admissible m evidence “to show that the 
the symptoms testified to by a witness were common in hysteria 
which is one of the exciting causes of paralysis.”’ Nor is such 
evidence admissible to corroborate the professional opinion of a 
physician. Huffman v. Click, 55. 


2. Where counsel proposed to read an extract from such work and 
adopt it as a part of his argument and the Court refused ; Held, 
not to be error. Jbid. 


8. Upon an issue as to the fraudulency of a mortgage deed executed 
in 1873, it is adanissible to show that in the previous year a fraudu- 
lent instrument of like character was executed between the same 
parties. Such proof is not only some evidence, but very strong 
evidence that the mortgage deed of 1873 is likewise fraudulent. 

Brink v. Black, 59. 
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11, 


13. 


14, 


INDEX. 


Where a signed memorandum of sale was not attached to the 
printed advertisement of a sale nor otherwise referred to it, parol 
testimony is not admissible for the purpose of connecting them. 
Mayer & Morgan v. Adrian & Vollers, 83. 


A memorandum of a contract of sale upon which the plaintiff re- 
lies in an action for specific performance, must show not only 
who is the person to be charged. but also who is the bargainor. 
Ibid. 


If this is done by description, parol evidence is admissible to ap- 
ply the description, i. ¢, to show who is the person described, 
Ibid. 


While parol evidence is not admissible to vary or add to the 
terms of a written contract, in behalf of a party seeking specific 
performance, it is always admissible in behalf of a defendant re- 
sisting it. bid. 


Where A made a deed to B in 1867, (but dated it 1848,) in lieu of 
adeed made to B in 1848, which had been burned; Held, in an 
action against B for trespass, that the testimony of A as to the 
dates and the boundaries set out in the burnt deed, was compe- 
tent. Henley v. Wilson, 216, . 


A deed made by a succeeding, Sheriff (or Coroner) operates by 
virtue of the statute (Bat. Rev, ch. 35 § 27) to pass the title to 
what was sold, but it is not evidence to show what that was. Its 
recitals are only hearsay. Edwards v, Tipton, 222. 


The return of a Sheriff upon a writ is prima facie evidence of 
what it statesand cannot be collaterally impeached; Therefore, 
where a Judge in the Court below refused to admit the return to 
an execution made by a Sheriff, for the purpose of contradicting 
the deed of a succeeding Sheriff; Held, to beerror. Ibid. 


Parol evidence is admissible to explain a latent ambiguity in the 
description of land contained in a deed. did. 

A judgment in a proceeding by attachment in a Court of another 
State is conclusive evidence that the debt sued on was due to the 
plaintiff in such action to the value of the property attached, but 
of nothing else. Peebles v. Patapsco Guano Co., 233. 

An agency must first be established alijunde the declarations of 
the alleged agent before his acts or declarations are admissible in 
evidence. Francis v. Hdwards, 271. 

The silence of a party is not an assent to statements made in his 
presence unless they are made under such circumstances as prop- 
erly_call for a response. bid. 


























































15, 


16. 


17. 


18. 


19. 


20. 


INDEX. 


Where a declaration is made fairly susceptible of two construc- 
tions, and nothing else appears to make one construction more 
probable than the other, it is not evidence of either alternative. 
Ibid. 


The plaintiff offered in evidence a paper writing purporting to be 
a conveyance of the property in suit executed by one L to plain- 
tiff’s intestate, dated April 26th, 1869. The defendant offered 
evidence tending to prove that L was in New York, on April 
27th, 1869, and asked a witness if he had received a letter from L 
on April 14th. and of that date, in the following terms ; ‘I am 
compelled to leave by first train, &c.’"’ The letter was not pro- 
duced and witness stated that he was satisfied he had it at home 
and could find it upon a thorough search ; 


Held, that upon the issues submitted to the jury as to bona fides 
of the conveyance to plaintiff's intestate, the letter was incompe- 
tent for irrelevancy. Churchill v. Lee, 341. 

Such testimony is inadmissible. (1) Because it is the statement 
ofa third person, nota party to the action, as to his motive, 
where such motive was no part of the res geste. (2) Because L 
himself was a competent witness to prove his whereabouts on 
April 26th, and the letter was mere hear-say. bid. 


If the letter had been admissible, the original should have been 
produced if practicable. did. 


To the general rule that in trials for homicide, evidence of the 
general character of the deceased as a violent and dangerous man 
is inadmissible, there are two exceptions : 


(1.) Such evidence is admissible where there is evidence tending 
to show that the killing may have been done from a principle of 
self perservation ; 

(2.) Such evidence is admissible where the evidence is wholly 
circumstantial and the character of the transaction is in doubt. 
State v. Turpin, 47%. 

If the killing isdone under such circumstances as to create a 
doubt as to the character of the offence committed, the general 
character of the deceased may be shown, if such character was 
known to the defendant. Ibid. 


21. On a trial for murder, there was evidence of threats made by de- 


ceased against defendant and communicated to defendant ; there 
was also evidence that the deceased had followed defendant to 
the house and that a rock was used by deceased upon defendant’s 
head during the fight, but it did not clearly appear by whom the 
rock was introduced into the fight, the evidence upon which point 
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was circumstantial, ‘The defendant offered evidence of threats 
made by deceased but not communicate! to defendant, which 
was excluded; J/e/d, that the evidence of uncommunicated 
threats was admissible : 

(1.) To corroborate the evidence of communicated threats ; 

(2.) To show the state of feeling of the deceased towards the de- 
fendant, and the gao auéime with which he had pursued defendant 
to the house ; ° 

(3.) As one of the circumstances ten. ling to show who introduced 
the roc into the tight, the evidence upon that point being wholly 
circumstantial. / bid. 

On the trial of an indict nent for murder, the declarations of a 
third party which have no legal tendency to establish the inno- 
cence of the prisoner are not admissible as evidence in his behalf. 
Therefore, evidence that a third party ‘thad malice towards the 
deceased, a motive to take h's life and the opportunity to do so, 
and had threatened to do so,** is noi admissible, State v. Davis, 
485, 

In such case where the prisoner offered to prove that ‘some time 
hefore the deceased was killed’ a third party went in the direc- 
tron of the house of the deceased with a deadly weapon threaten- 
mg to kill him; //ed?, that the evidence was not admissible, Jbid. 


See Action ‘tO RECOVER LAND, 6, 


DrED, 2. 
DESCRIPTION OF LAND, 1, 
EXECUTION SALE, 5. 
Goop WILL. 
GUARDIAN AND Warp, 1. 
HoMICIDE, 1, 2, 3. 
HUSBAND AND WIFE, 3. 
INDICTMENT, 4. 
JUDGE'S CHARGE, 3. 4. 
JUDGMENT, 2. 
MASTER AND SERVANT, 3. 
New TRIAL, 1. 
PRACTICE, 26. 
REFERER, |. 

“— 
SURETY AND PRINCIPAL, 2. 


WITNESs, 1, 2. 3. 
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EXCEPTIONS. 


See PRACTICE, 25. 


EXCUSABLE NEGLECT 
See PRACTICE, 5, 22, 23, 24. 


EXECUTION, 
See CLAIM AND DELIVERY. 2, 3. 


EVIDENCE, 10. 


EXECUTION SALE. 

1. A Sheritf’s deed is not rendered void at law by the fraudulent 
combination of the plaintiff and defendant in the execution, by 
which bidding was suppressed at the execution sale and the 
former enabl.d to purchase the land at an undervalue ; Therefore, 
when in such case a purchaser of the land at a sale under a sub- 
sequent execution brought an action to have the first purchase 
deciared void and to recover the possession of the land: eld, 
that he was not entitled to recover. Crews vy. Nat. Bank of 
Charlotte, 110. 


tw 


In such case the subsequent purchaser must seek relief in the 

equitable jurisdiction of the Court. Jbid, 

3. In such case it is suggested by the Court that a proper settlement 
of the controversy would be, for the land to be sold with a clear 
title so as to bring a full price and the proceeds divided among 
the judgment creditors according to their legal priorities. J bid. 

4. Under the law as it was before the adoption of the Code, a pur- 
chaser under a junior judgment and levy acquired a good title as 
against a subsequent purchaser under a senior judgment and 
levy. Phillips v. Johnston, 227. 

5. In an action by the former against the latter for the recovery of 
the land, evidence that the land had béen sold to a third person 
before tbe judgment under which plaintiff purchased was obtain- 
ed, is inadmissible. Jbid, 

6. The title of plaintiff is not affected by the fact that the judgment 
debtor went into bankruptcy before the Sheriff's sale. Jbéd. 

See AcTION TO RECOVER LAND, 6. 
PARTNERSHIP, 4, 5. 
PERSONAL PROPERTY EXEMPTION, 1, 2, 3. 
PRACTICE, ‘12. 
PURCHASER, 1. 
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EXECUTORS AND ADMINISTRATORS. 
1. 


An estate, upon which original letters of administration were is- 
sued prior to July Ist, 1869, and administration d. 4. 2. granted 
after that date, is to be dealt with and settled a>cording to the 
law as it existed prior to that date. Brandon v, Phelps, 44. 

In such case, where the heir-at-law conveyed to A the land of 
the mtestate, amore than two years after the original letters of 
administration were issued ; J/e/d, that the purcoaser obtained a 
gvod titie whether or not he had notice of unpaid debts. hid. 

If an executor after sufficient time for settling the tes‘ator’s es- 
tate voluntarily delivers possession of property to a legatee. he 


must allege and prove special circumstances showing that he was 


in no default, to enable him to recover back the property. Biuime- 
pass Vv. ¢ mM v, bo7 

In such case W ¢ it appeared on the fa f ft ' that 
thie CACE axsented to the lezacy f ’ rrabile, 
l 

Inte it of a pers ul repres \ yan 
open hand, mad accurate accounts and frequent reports, con- 
stitu sate-wuard to edent s esin 
where an executor who had rei ved in s dilice as such for 
twenty Vears and hat inhacde i stalemen 2 tae an iit | e 
testator’s estate: //e//. that he was properly removed from his 
ottice by the Judge of Probate. Armstrong vo Slowe, 300. 


A purchase by an executor of a special legacy is not in fraud of 

the rights o. the residuary legatees. and he can be held to no 

accountability to them for any protit he may make by sueh pur- 

cuase Lluie vy. Aaron, 371. . 

See Action ro RECOVER LAND, 3. 
Boxp, 2 

DAMAGES, 3. 

JOINDER OF ACTIONS, 1, 

JUDGMENT, 2. 

PARTIES, 4.5. 8, 9. 

PLEADING, 6, 

PRACTICE, 17. 

SPECIAL PROCEEDING, 

STATUTE OF LIMITATIONS, 1, 

Winow. 1. a 

WILL, 6, 7, 8, 10. 

Wrrness, 2. 
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FAILURE TO WORK ROAD. 
See INDICTMENT, 1. 








FALSE ARREST. 
See ARRES’ AND Balt, 7. 8, 9. 












FALSE REPRESENTATIONS. 
See ARREST AND Balt, 4. 







FEDERAL COURT. 
See CONFLICT OF JURISDICTION, 











FIXTURES. 
1. Ifa mortgagor who is allowed to retain possession, or if a ven- 
dee under a bond for title is let into possession, makes improve- 
ments and erects fixtures, he is not at liberty to remove the same 
on the ground that by his own default he is not able to get the 

title. Moore v. Vallentine, 188. 
























2. An exception is made in favor of a tenaut for years who erects 
buildings for a temporary purpose and for the encouragement of 
trade, manufacturing, &c., and he is permitted to remove what 
had apparently become a part of the land. Jbid. 


FORECLOSURE. 
See MORTGAGE, 2. 


FORFEITURE OF OFFICE. 
See JUDGE OF PROBATE, 2. 
OFFICIAL Bonn, 6, 


FRAUD. 
See ARREST AND Balt, 4. 

Bonn, 2. 

CONTRACT, 7. , 

DAMAGEs, 4 5, 6. 

DEED, 1, 2. 

EVIDENCE, 3. 

EXECUTION SALE, 1. 
GUARDIAN AND WARD, 1, 






















INDEX, 


*JOINDER OF ACTIONS, 2. 


MARRIAGE AND Divorce, 1, 2. 
OFFICIAL Bonp, 4. 5. 
PRACTICE, 34. 

REAL PROPERTY. 1. 


STATUTE OF LIMITATIONS, 2. 


GENERAL CHARACTER. 


See EVIDENCE, 19, 20. 


GENERAL EXPRESSIONS. 


fee MORTGAGE, 4. 


Good WILL. 


1. 


Where, in an action for injunction, the plaintiff alleged that he 
had purchased the business and good will of the defendant and 
that defendant had agreed, as part of the consideration, not to 
engage in the same business for a specified time, but subsequent- 
iy did so, and the defendant denied that his promise not to en- 
gage in the business constituted a part of the consideration, and 
plaintiff sustained his allegation by the affidavit of a witness ; 
Held, that upon the preponderance of proof in plaintiff's favor, 
the injunction was properly continued until the hearing. Baum- 
garten v. Broadaway, 8. 


Such a contract isnot obnoxious to the rule forbidding contracts 
in restraint of trade. bid. 


GRAND JURY. 


See INDICTMENT. 5. 


GRANT. 


See EASEMENT, 1, 2. 


GUANO, 


See DAMAGES, 4, 5, 6. 


GUARDIAN AND WARD. 
1, 


In an action by a ward to impeach a decree made in a former ac- 
tion between the then guardian and a former guardian of such 








INDEX. 








ward, it is not necessary to show actual fraud between the par- 
ties. If it is shown that there was not a bona fide, adverse con- 
troversy, the account of the first guardian should be re-opened. 
Balts vy. Winstead, 238. 

2. The fact that such decree was made under the formalities of a 
Court of Equity, adds nothing to its binding force. hid. 

8%. Where a guardian is discharged by an accounting in pais, he 
must be prepared to have its justice investigated until he is pro- 
tected by the acquiescence or delay of the parties interested. bid, 


HEAR-SAY. . 


See EVIDENCE, 9. 


HEIR-AT-LAW. 
See PLEADING, 3, 4. 


SPEcTAR PROCEEDING, 6. 


HOMESTEAD. 

1. A condition isa quality annexed to land whereby an estate may 
be defeated. A homestead right is a quality annexed to land 
wheréby an estate is exempted from sale under execution for 
debdt, aud cannot be defeated by failure of a Sheriff to have the 
homestead laid off by metes and bounds. Lifé/ejohu v. Eyerton, 
37%, 

2 In such case where there is an actual adverse possession under a 
Sheriff's deed, this Court in order to give full effect to the con- 
stitutional provision, will remand the case tothe end that the 
Superior Court may have the homestead laid off. | [héd/. 


A married woman has no interest or estate in the reversion which 


~~ 


takes effect after a homestead estate; Therefore, the assent of 
the wife is not necessary to give validity to adeed of the husband 
conveying such estate in reverson. Jenkins v. Bobbitt, 385. 
4. Under Art. X § 8 of the Constitution the assent of the wife is 
necessary to a disposition of the homestead estate. Tbid, 
See BANKRUPTCY. 
MORTGAGE, 2. 


SPEcIAL PROCEEDING, 6 


HOMICIDE. 


1. Homicide is murder unless attended with extenuating circum- 
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stances which must appear to the satisfaction of the jury, and if 
the jury are left in doubt on this point, it is still murder, State 


v. Nmith, 488. 


If A assault B, giving him a severe blow or other great provoca- 
tion, and B strikes him with a deadly weapon and death ensues, 
it is manslanghter. Ibid, 

If the provocation from A is slight and B strikes, and it appear 
from the weapon used or other circumstance that B intended to 
kill A, ordo him great bodily harm, and death ensues, it is mar- 
der, Ibid 

On an indictmen#for murder, where it appeared that the prisoner 
and deceased were angrily quarreling and the deceased began to 
pull off his coat and prisoner being in striking distance started 
to draw his knife, when a by-stander interfered and carried him 
out of the house, and prisoner rushed back into the house asking 
where deceased was, who answered “here,”’ both swearing. and 
thereupon prisover ran at him and fatally cut him; Held, to be 
murder,  Jbid, 


See EVIDENCE, 19, 20, 21, 22, 23. 


JupGE'’s CHARGE, 3. 


HUSRAND AND WIFE. 
l, 





The constitutional and statutory restriction upon the rights of 
married women in regard to the management of their separate 
estate, does not operate to prevent them from receiving or reduc- 
ing their property into possession without the written assent of 
the husband. Avrkman v. Bank of Greensboro, 394. 


Where an attorney collected money due a married woman as dis- 
tributee of a decedent's estate and paid the same in a certificate 
of deposit on a bank, and the bank subsequently paid her the 
amount thereof; //e/d, that the husband as administrator of his 
wife could not recover the amount of the certificate from the 
bank, on the ground that his written assent to the transaction 
had not been obtained. Jbid. 

A husband is not jure marifithe agent of his wife competent to 
estop her by representations concerning her claims to land; 
Therefore, evidence of a statement made by a husband concern - 
ing the claim of his wife to certain land is incompetent, it not be- 
ing proven that he spoke by her authority, Towles v. Fisher, 
437. 

The parol relinquishment of a claim to land by a married womau, 
even for a valuable consideration, is invalid by reason of her dis- 
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See Acrion Tro RecoveER LAND, 1, 2, 3. 


“yR 


See EASEMENTS, 


INDEX. 


ability, and she is not thereby estopped from asserting her claim. 
Semble, if she convey her interest by a deed without a privy ex- 
amination. Jbéd. 

To estop a married woman from alleging a claim to land, there 
must be some positive act of fraud, or something done upon 
which a person dealing with her, or in a matter affecting her 
rights, might reasonably rely, and upon which he did rely and 
was thereby injured. 


Bonp, 3. 


HoMESrEAD, 3, 4. 


PURCHASER, 3. 


WITNESS, 5, 6. 


IMPEACHMENT. 


See JUDGE OF PROBATE, 1. 


IMPEACHMENT OF DECREE, 


See GUARDIAN AND WARD, 1, 2, 3. 


INDICTMENT. 


A warrant, before a Justice of the Peace against the defendant 
for failure to work a public road, is fatally defective if it does not 
conclude ‘‘against the form of the Statute.’ State v. Luther, 
492. 


An Overseer of the Poor is a public officer and liable to indict- 
ment at common law for any neglect of his duties or abuse of his 
powers. State v. Hawkins, 494. 


Where such officer is indicted for cruel treatment to paupers, and 
the indictment neither sets out the names of such paupers nor 
states that their names are unknown; Held, that the indictment 
is defective, and judgment thereon should be arrested. J6id. 


Upon the trial of an indictment against a public officer for neglect 
or omission of duty, evidence of acts of positive misfeasance is 
inadmissible, IJbid, 
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Where an indictment was quashed upon the ground that one of 
the grand jurors who found the bill was a party to an action 
pending and at issue in the Superior Court; Held, not to be 
error. (Bat. Rev. ch. 17, § 229 (g).) State v. Liles, 496. 


Where the defendant is prosecuted under a City ordinance which 
provides that any person “‘refusing or neglecting to pay license 
tax, &c., for the space of five days, &c., shall be subject to crimi- 
nal prosecution,’ the indictment is fatally defective if it fails to 
allege that the defendant neglected or refused to pay the tax, &c., 
Sor the space of five days. State v. Strauss, 500. 


The law presumes évery act in itself unlawful to have been 
criminally intended until the contrary appears; Therefore, where 
a public officer is indicted for failure to perform a duty required 
by law, the law raises a presumption that such failure is wilful, 
and makes it incumbent upon him to rebut the presumption. 
State v. Heaton, 5v5. 


Upon an indictment under a private statute, it is sufficient if the 
same is set forth by chapter and date and its material provisions 
incorporated in the indictment. Ibid. 


9. An indictment for administering poison (strychnia) with intent to 


10. 


11, 


12. 


kill, which does not contain an averment that the defendant 
‘*well knew that the said strychnia was a deadly poison,”’ is fatally 
defective. State v. Yarborough, 524. 


The Act of 1874-75, ch. 126, making it indictable to sell liquor, 
&c., ‘“‘within three miles of the located line of the Asheville & 
Spartanburg R_ R., during the construction of the said road,”’ ap- 
plies only to that part of the road actually undergoing construc 
tion; 7'herefore, where a defendant was indicted under this act, 
and the jury found specially that he sold liquor within two miles 
of the located line, but that the road had never been in process 
of constuction within seven miles of the place of sale ; Held, that 
he was not guilty. State v. Hampton, 526, 

A misdemeanor punishable “‘by fine of not less than ten nor more 
than fifty dollars, or by imprisonment of not less than ten days,’» 
is not within the jurisdiction of a Justice of the Peace. Ibid. 


Upon an indictment charging that the defendants did ‘‘unlaw- 
fully and wilfully fell trees and place obstructions in the mill 
race below the mill of F, the same being a natural passage for 
water but not navigable for rafts, &c., whereby the natural flow 
of water through said race was retarded, &c. ;"’ Held, 


(1) That as the obstructions were placed below the mill, the 
offence charged was not a violation of Bat. Rev. ch. 32, § 110; 


39 














(2.) That as the indictment does not contain an averment that 
the obstructions were not put in the race ‘‘for the purpose of 
utilizing the water as a motive power,”’ it is fatally defective un- 
der Bat. Rev. ch. 32, § 154. State v. Tomlinson, 528. 


13. An indictment should negative an exception contained in the 
same clause of the Act creating the offence. Jbid. 
See EVIDENCE, 19, 20, 21. 
JuDGE’s CHARGE, 3, 6. 
LEGISLATIVE POWER, 1, 2. 


INFANCY. 


Where a minor purchased land and after he came of age con- 
tinued to live on it and paid a portion of the purchase money ; 
Held, te be an election to confirm the contract of purchase. 
Dewey v. Burbank, 259. 


INJUNCTION. 
See DEED, 6. 
Goop WILL, 1. 
MORTGAGE SALE, 1, 4. 
OFFICE AND OFFICER, 1. 
PRACTICE, 1, 14, 37. 


INSURANCE. 
See ConTRACT, 5, 6. 





INTEREST. 
See CORPORATIONS, 3, 5, 6. 
WILL, 4. 












IRREGULAR JUDGMENT. 
See PRACTICE, 25. 


ISSUES. 
See SPECIAL PROCEEDING, 3, 4, 5. 


JOINDER OF ACTIONS. 
1, An action by legatees to follow a fund on account of alleged fraud 
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which the personal representative (also a legatee) failed to collect, 
cannot be joined with an action brought by such personal repre- 
sentative to collect the assets of the estate. Paxton’ v. Wood, 11. 


The Code of Civil Procedure does not warrant the joinder of the 
principal in an alleged breach of trust as co-plaintiff wkh the 
persons alleged to have been thereby injured, in an action against 
the parties alleged to have participated in the fraud. Ibid. 


JOINDER OF PARTIES. 


See PARTIES. 


JUDGE OF PROBATE. 


1, 


A Judge of Probata is not subject to impeachment u ider Battle’s 
Revisal, ch. 58,§ 16. People v. Heaton, 18 


By the express terms of the statute (Bat. Rev. ch 90, §§ 15, 16,) @ 
single failure on the part of a Clerk of a Superior Court and Pro- 
bate Judge, to keep his office open on Monday from 9 a. m. to 4 
p. m. for the transaction of probate business (unless such failure 
is caused by sickness) is a distinct and complete case of forfeiture 
of his office. bid. 


Under C. C. P. § 366, an action against a Judge of Probate to va- 
cate his office is properly brought by the Attorney General in 
the name of the people of the State. id. 


Sea JURISDICTION, 1. 


JUDGE’? CHARGE. ~ 
1, 


On the trial of an action, if either party desires fuller or more 
specific instructions than the Court has given, it is his duty to ask 
for them. Morgan v. Smith, 37. 


Where a party prays for an instruction to which he is entitled, it 
is error to refuse it The Court, however, is not required to 
adopt the words of the instruction prayed for, but it is error to 
change its sense or to so qualify itas to weaken its force. Brink 
v. Black, 59. 

Where on the trial of an indictment for murder, the Court charg- 
ed the jury “that if they believed the witnesses A B and C, or 
either of them, the fact of slaying was proved; Held, to be error. 
State v. Locke, 481. 

It is the exclusive province o! the jury to say whether the evi- 
dence proves a fact or not: Therefore, the Court cannot weigh 
























































the evidence and declare the result as a matter of law to the jury. 
Ibid. 


5. Where the Court below instructed the jury ‘*that in passing on 
the credibility of a witness, they shall consider that it is a rule of 
law, a presumption that men testify truly and not falsely ’’; 
Held, to be error. State v. Jones, 520. 


6. Thesame act cannot be in self-defence and also an excess of 
force ; Therefore, where on atrial for assault and battery the 
Court below instructed the jury that ‘suppose the witness did 
strike the defendant and that defendant drew his pistol in se/f- 
defence, although he did not cock it or point it at witness, it 
would amount to an excessive use of force,’’ &c ; Held, to be 
error. Ibid. 


See ConrRAct, 4. 
New TRIAL, 1. 


JUDGMENT. 


1. A docketed judgment is a lien only upon so much of the real 
property of the defendant as is situated in the County where the 
same is docketed. (C. C. P.§ 254.) Kingv. Portis, 25. 


2. It is not competent to impeach a regular judgment of a Court 
collaterally; Therefore, when, in an action by distributees against 
an administrator to recover their share of the decedent’s estate, 
the record of a judgment in favor of the administrator was put in 
evidence ; Held, that evidence offered to show that a part of such 
judgment consisted of funds derived from the sale of property be- 
longing to the remaindermen and not to the administrator was 
properly rejected. Bushee v. Surles, 62. 

See ATTORNEY AND CLIENT. 
EVIDENCE, 12. 
EXECUTION SALF, 4, 5, 6 
PRACTICE. 5, 12, 24, 25, 30. 
PURCHASER, 1. 


JURISDICTION, 


1. The statute (Bat. Rev. ch. 57,) confers no power upon the | 
Courts of Probate to provide for the payment of the debts of a 
lunatic. contracted prior to the lunacy. Blake v. Respass, 193. 


The Superior Courts have jurisdiction to hear and determine an 
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action instituted by a creditor of a lunatic for the recovery ofa 
debt contracted prior to the lunacy. Ibid. 

8. In such case where the Judge in the Court below dismissed pro- 
ceedings supplementary to execution; Held, to be error. Ibid. 


See CONFLICT OF JURISDICTION. 
INDICTMENT, 11. 
MORTGAGE, 3. 

PRACTICE, 6, 36, 37, 38, 40. 
REFEREE, 2. 


JURY. 
A juror is not disqualified for failure to pay his taxes for the pre- 
ceding year, when the sheriff had been enjoined from collecting 
the same. State v. Heaton, 505. 


See JuDGR’s CHARGE, 4. 
PARTIES, 7. 
PRACTIE, 49. 
REFEREE, 7. 


JUSTICE OF THE PEACE 


See LANDLORD AND TENANT, 3. 


LANDLORD AND TENANT. 

1. ‘Where the defendant is indebted on a note (which comes to plain- 
tiff by assignment) for the rent of land, and cotton raised thereon 
by the defendant is taken by the plaintiff into his possession 
upon whatsoever pretext, the law applies the same to the satis- 
faction of the rent note. Avera v. McNeill, 50. 


2. The fact that defendant told the plaintiff, ‘‘You moved it (the cot- 
ton) without my consent and you may do what you please with 
it,’ does not constitute a waiver of such application, so as to en- 
able plaintiff to apply the proceeds to other indebtedness of the 
defendant Ibid. 


8. Ina proceeding before a Justice of the Peace under the Landlord 
and Tenant Act (Bat. Rev. ch. 64, § 19,) where the defendant 
denies the alleged tenancy, it is the duty of the Justice to pro- 
ceed and try the issue of tenancy. If itis determined in favor of 
the plaintiff, such judgment as he may be entitled to must be 
given. If itis determined in favor of the defendant, the action 
must be dismissed. Foster v. Penry, 160. 

















Tn such case, where there is an appeal to the Superior Court, the 
action must be tried and such judgment rendered as should have 
been given in the Justice’s Court. bid. 


5. A crop cultivated by a tenant and left standing in the field after 
the expiration of his term, becomes the property of the landlord. 
And this is so, whether or not the tenant has assigned the crop. 
Sanders v. Ellington, 255, 


See PRACTICE, 43, 44, 45, 46. 


LARCENY. 
In an indicment for larceny where the article stolen is described 
as a ‘‘strain-cloth ’’ and is proven on the trial to be a ‘‘straincr- 
cloth ;°’ Held, to be no variance between the allegation and the 
proof, State v. Underwood, 502. 


LATENT AMBIGUITY. 
See EVIDENCE, 11. 


LEASE 
See CONTRACT, 11, 12, 15. 
TOWNS AND CITIEBs, 1. 


LEGACY AND LEGATEE. 
See EXECUTORS AND ADMINTRATORS, 3, 6. 
JOINDER OF ACTIONS, 1. 
WIpow, 1. 
Wii, 1, 3, 4, 5, 6. 


LEGISLATIVE POWER. 

1. A right, conferred in the charter of a corporation, to’ dispose of 
property by means of lottery tickets, is not a contract between 
the corporation and the State, but a mere privilege or license, and 
is revocable at will by the legislative power. State v. Morris, 
512. 

2. The Act of 1875, (Laws 1874-°75, ch. 96) does not repeal the char- 
ter of the N. C. Beneficial Association, but restrains: the corpora- 
tion from disposing of property by lottery (whicb was allowed 
by its charter,) and is not in conflict with the Constitution of the 
United States. bid. 


See CORPORATIONS, 
OFFICE AND OFFICER, 4. 



































LEVY. 
See EXECUTION SALE, 4. 





LICENSE. 


LIEN. 


See LEGISLATIVE POWER. 


See JUDGMENT, 1. 


MORTGAGE, 4. 


LOTTERY. 


See LEGISLATIVE POWER, 1, 2. 


LUNATIC. 
See JURISDICTION, 1, 2, 3. 


MANSLAUGHTER, 


See HoMICIDE, 2. 


MANUFACTURING. 
See FIXTURES, 2. 


MARRIAGE AND DIVORCE. 


‘, 


It has always been and is now the policy in this State to regard 
marriage as indissoluble except for the causes named in the stat- 
ute, (Bat. Rev. ch. 37,§4.) Long v. Long, 304. 


Where in an action for divorce brought by the husband, the jury 
found that the marriage, so far as the plaintiff was concerned, 
was precured by the fraud of the defendant in not disclosing the 
fact of her then pregnancy, and that the plaintiff immediately 


. upon the discovery of such fact separated himself from her; J¢ 


was held, that the plaintiff was not entitled toa divorce. Ibid. 


See WILL, 9. 


MASTER AND SERVANT. 
1, 


To furnish persons with the means of leaving the premises of an- 
other is not a seduction, nothing further appearing. Morgan v. 
Smith, 37. 
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The employment by A of the servant of B, A being ignorant that 
the servant is in the employment of B, is not an unlawful seduc- 
tion. Ibid. 


3. To enable the plaintiff to recover in an action for damages for en- 
ticing a servant from his employment, he must show that the de- 
fendant acted maliciously, not in the sense of actual ill-will to 
the plaintiff, but in the sense of an act done to the apparent dam- 
age of another without legal excuse. J bid. 


MEASURE OF DAMAGES. 
See DAMAGES, 1. 
SURETY AND PRINCIPAL, 2. 


MECHANIC’S LIEN. 


A claim of lien, filed under the provisions of Bat. Rev. ch.-65, § 
4, must comply with the requirements of the statute; Therefore, 
when tne plaintiff’s claim failed to specify in detail the material 
furnished and labor performed, or the time when the material was 
furnished and the labor performed ; Held, to be irregular and 
void. Wray v. Harris, 77. , 


MEDICAL WORKS. 
‘See EVIDENCE, 1, 2. 


MILL-DAM ACT. 
See PRACTICE, 29. 


MINOR. 
See INFANCY. 


MISDEMEANOR. 
See INDICTMENT, 11. 


MISNOMER. 
See PRACTICE, 8. 


MISTAKE, 
See CONTRACT, 9, 10. 






























































MONEY PAID TO ANOTHER’S USE. 


See CUNTRACT, 8. 


MORTGAGE. 


1, 


Under thé statute (Bat. Rev. ch. 35, § 12,).a mortgage deed con- 
veying land which is not registered in the County where the land 
lies is not valid as against creditors or purchasers for value. Aing 
v. Portis, 25. 


Where, in an action to foreclose a mortgage executed by the de- 
fendant in 1861, it appeared that the defendant had obtained a 
discharge in Bankruptcy in 1873, and that the mortgaged prem- 
ises had been allotted to him as a homestead by proceedings in 
the Bankrupt Court; Held, that the plaintiff was entitled to a 
decree of foreclosure. Brown v. Hoover, 40. 


8. In such case, the action was properly instituted in the State Court, 


Ibid. 


4. It is a settled rule of construction that an enumeration of particu- 


lars following a general expression controls it, and limits it to 
the particulars enumerated; 7'herefore, where S executed a mort- 
gage conveying ‘‘1800 bushels of salt, his entire fishing material, 
with all the additions to be made to it, &c., consisting of seine, 
rope, 3 bateaux, 11 cap stands, 86 stands, and all the vats at Long 
Beach,’’ and afterwards executed another mortgage conveying 
“all the fishing materials at Long Beach, consisting of one seine, 
three boats, windlasses, fish stands, barrels, 1600 bushels of salt 
and kegs, subject to prior liens,”’ the 1600 bushels of salt having 
been purchased since the first mortgage, and kept separately 
from the salt mentioned therein ; Held, 


(1.) That the first mortgage was ne lien upon the 1600 bushels of 
salt conveyed in the second. 


(2.) That the words ‘‘entire fishing material’’ in the first mort- 
gage did not include the barrels and kegs. 


(3.) That the words ‘‘subject to prior liens,” in the second mort- 
gage, did not add to the scope of the previous grant and include 
in it anything not included by its own terms. Dizon v. Coke, 
205. 


See EVIDENCE, 3. 


MORTGAGE SALE. 
PURCHASER, 1. 
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INDEX. 


MORTGAGOR AND MORTGAGEE. 
See CONTRACT, 5. 


FIxTUREs, 1, 2. 
MORTGAGE SALE. 


MORTGAGE SALE. 
1. 


The plaintiff instituted an action against the defendants for an ac- 
count, whereupon the defendants, under powers contained in 
certain mortgages executed to them by the plaintiff, advertised 
his land for sale ; there had been numerous dealings between the 
parties for many years, and the status of the account was in dis- 
pute ; Held, that the defendants should be restrained from sell- 
ing under the mortgages until the action for account is tried, and 
the balance due ascertained by judgment. Capehart v. Biggs, 
261. 


A sale under a power contained in a mortgage can be invalidated 
by the mortgagor’s showing that nothing was due under the 
mortgage, or that before the sale he tendered the amount really 
due, or by proof of a non-conformity with the power in any es- 
sential particular. Ibid. 

A mortgagee, before exercising a fower of sale contained in the 
mortgage, should give the mortgagor reasonable notice (say three 
months) that in default of payment he will sell ; otherwise, the 
want of notice is ground for an injunction to stay the sale until 
proper notice is.given. Ibid. 


Where there have been mutual dealings between the parties, sev- 
eral mortgages given and the balance due from the mortgagor is 
in dispute; Held, that a sale advertised under the power in the 
mortgage should be enjoined until the balance due is ascertained 
and declared by adecree of Court. Purnell vy. Vaughan, 268. 


See EVIDENCE, 4, 5. 


SALE OF LAND, 1, 2, 3. 


MOTION. 
See OFFICE AND OFFICER, 2. 


PRACTICE, 32. 


MUNICIPAL CORPORATION. 
See CoNTRACT, 12, 13, 14, 15. 


. TAXATION, 1. 
TOWNS AND CITIES, 1. 
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MURDER. 
See EVIDENCE, 19, 20, 21, 22, 23. 
HOMICIDE. 
JUDGE’s CHARGE, 3. 


MUTUAL UNDERSTANDING. 


| ac- 
1 in See SURETY AND PRINCIPAL, 1. 
ised 
the TAWIC , 
di NAVIGABLE STREAM. 
Se. e 
ell See INDICTMENT, 12. 
and 
JS; NEGLIGENCE, 
See PURCHASER, 3. 
ed 
he “ : 
ly NEGLIGENCE OF COUNSEL. 
es- See ATTORNEY AND CLIENT. 
he NEW TRIAL. 
1, Where the Court below is requested to charge the jury that there 
“ is no evidence to support a certain allegation, and ‘‘the case’’ 
uoes not set out all the evidence so as to enable this Court to de- 
cide the question, a new trial will be ordered. Barnes v. Fort, 
- 28. 
is : 
e 2. If there is a discrepancy between the ‘“‘record”’ and “the state- 
d ment of the case’’ sent by appeal to this Court, the record must 


govern. And if the discrepancy is a material one, a new trial 
will be ordered. Cansler vy. Cobb, 30. 


See PRACTICE, 52. 


NON-SUIT. 
See COUNTER-CLAIM, 2. 
PRACTICE, 16, 18. 


NOTICE. 

See ConTRACT, 6. 
MORTGAGE SALE, 3. 
PRACTICE, 2, 3, 30. 

PURCHASER, 3. 
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1. 


3. 


a. 


OBLIGOR AND OBLIGEE. 
See SURETY AND PRINCIPAL, 1. 


WITNESS, 2. 


OFFICE AND OFFICER. 


An injunction is not the appropriate and specific mode of trying 
title to a public office. Jones v. Com’rs of Granville, 280. 
Title to a public office cannot be tried by motion. Sneed vy, Bul- 
lock, 282. 
The act of the General Assembly (Acts 1876-77, ch. 271) estab- 
lishing a Criminal Court for the County of Wake, is constitu- 
tional, Bunting v. Gales, 283. 
The Legislature has the constitutional powcr to diminish the 
emoluments of an office by the transfer of a portion of its duties 
to another office, and in such case the incumbent must submit. 
He takes the office subject to the power of the Legislature to 
make such changes as the public good may require. Ibid. 

See INDICTMENT, 2, 4, 7. 


OFFICIAL Bonn, 6, 7, 8. 


OFFICIAL BOND. 


Where an action was brought on the bonds of a Sheriff, given in 
1872 and 1873, conditioned only for those years, for default in 
collecting taxes for the year 1874; Held, that a demurrer to the 
complaint was properly sustained. Prince v. McNeill, 398. 


In such case the conditions expressed in the bonds cannot be en- 
larged so as to embrace the year 1874; nor will the law prescribe 
the conditions, without regard to the conditions expressed in the 
bonds after they are executed. Ibid. 


The bond of a Sheriff, conditioned for the due collection of taxes 
during his continuance in office, is liable for taxes collected by 
him upon a tax list which had been in the hands of his predeces- 
sor in office. Com’rs of Greene v. Taylor, 404. 


Where a Sheriff had rendered an account of the taxes collected by 

him in a settlement with the County Treasurer, which account 

was not itemized ; Held, in an action upon his bond, that it was 

not necessary for the complaint to specify any errors in such 
settlement. Ibid. 

Such settlement can be re-opened for fraud, and when a publi¢ 

officer renders an account which is not true, it is prima facie 
fraudulent. J bid. 
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A forfeiture of office and a vacancy can be judicially declared 
only after trial and culpability established ; Therefore, the of- 
fice of Sheriff does not become vacant by failure of the incumbent 
to renew his bond. Vann v. Pipkin, 408. 

The sureties on the bond of a Sheriff. are liable for all official de- 
linquencies, of which the principal may be guilty during}the con- 
tinuance of his term of office. Ibid, 

Where a Sheriff elected in 1872, continued to exercise the duties 
of the office after his failure to renew his bond and produce his 
receipts, and was re-elected in 1874, and failed to collect and pay 
over the taxes for that year; Held, that he was liable on his 
bond of 1872. Ibid. 


ORDIN ANCE, 


See ConTRACT, 15. 


DAMAGES, 3. 
TOWNS AND CITIES. 


OUSTER. 


See TENANTS IN CoMMON, 2 


OVERSEER OF POOR. 


See INDICTMENT, 2, 3. 


PARTICULAR EXPRESSIONS. 


See MORTGAGE, 4. 


PARTIES. 
1. 


Where a controversy between parties to an action has been deter- 
mined and the same is evidenced by appropriate entries on the 
docket, a motion of a third party to be made party plaintiff is not 
in apt time and should not be allowed. Wilson §& Shoberv. 
Bank of Lexington, 47. 

This rule applies to an action against a bank, brought by a holder 
of its bills, in behalf of himseif, and all others, who should make 
themselves parties plaintiff. bid. 

Although no one can be made a party to an action otherwise than 
by his consent or upon proper notice, yet if after an order of 
Court making one a party without his consent and without notice, 
he appears by counsel and obtains time to file pleadings; Held, 
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That the irregularity is thereby waived and he stands in Court a 
party confessed. Bradford v. Coit, 72. 


The personal representative of a deceased person is a necessary 
party toan action by creditors against the heirs-at-law to sub- 
ject land to the payment of a debt, when the alleged debt is de- 
nied. Wally. Fairley, 105. 


Where plaintiffs, as administrators, and one P deposited certain 
money and valuable papers with a bank, with the agreement that 
the same should be drawn out only upon the joint order of plain- 
tiffs and P; Held, in an action by the administrators against the 
bank for the recovery of the deposits, to which action P was not 
made a party, that the plaintiffs were not entitled to recover. 
Rand vy. State Nat. Bank, 152. 


Where an injury is caused by the separate action of several per- 
sons whose interests are adverse to the plaintiff it is proper (un- 
der C. C. P. §§ 61 and 248, sub. sec. 3,) to join them as defen- 
dants in an action fordamages. Long v. Swindell, 176. 


But where there is no unity of design or concert of action, and 
the separate action of each defendant causes the single injury, 
the share of each in causing it, is separable and may be accurate- 
ly measured. In such case the jury can properly assess several 
damages. J did, 


A instituted an action against the defendant and died pending the 
same ; his administrator was made party plaintiff and died ; an 
administrator d. b. n. was appointed who declined to further 
prosecute the action ; thereupon B files an affidavit in the cause, 
setting forth that the action was originally brought by A for his 
use and asking to be made a party plaintiff and to be allowed to 
use the name ofthe administrator d. 6. n. in the prosecution of 
the action ; B thereafter died and his administrator renewed the 
application ; Held, " 

(1) That the administrator of B should not be made party plain- 
tiff ; 

(2) That upon his filing proper indemnity to secure the costs, he 
was entitled to have the administrator d, b. n. made party plain- 
tiff and the action prosecuted in his name, Stephenson vy. 
Peebles, 364. 


In such case, where the original administrator died in March and 
the application by B to be made party plaintiff was made in De- 
cember following ; He/d, that it was in apt time. Ibid. 


See JOINDER OF ACTIONS, 2. 





SPECIAL PROCEEDING, 6. 
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rta PARTITION, 
See ACTION TO RECOVER LAND, 5. 
/ 
iry BonD, 3. 
ub- 
™ PARTNERSHIP. , 

; . 1, Where land is purchased with -partnership funds and conveyed 
ain to the partners by name, although in law they are considered as 
iat tenants in common and no notice is taken of the equitable rela- 
ja tions arising out of the partnership, yet in equity the partnership 
he property is devoted to partnership purposes and a trust is created 
ot for the security of the partnership debts; Therefore, when a 
fe. partnership becomes insolvent, its property is primarily liable to 

the payment of the partnership debts, to the postponement of the 
” creditors of the several partners. Ross v. Henderson, 170. 
\- 2. An attempt by one partner to sell his interest in partnership prop- 
\- erty in payment of his individual debt, is a breach of the partner- 
ship agreement for which the other partner or the creditors of 
i the partnership have a remedy. bid. 


3. Ifthe vendee in such case knows that the property conveyed is 

partnership property, he is deemed to have had notice of the trust 
and is held to have purchased only what his vendor could 
equitably convey, ¢, e. the legal estate of the vendor subject to 
the state of the partnership accounts. Jbid. 


4. Semble, that this is also the case where the interest of one part- 
ner in partnership property is sold under execution issued on a 
judgment against him upon an individual debt, did. 


If a creditor of a partnership obtains judgment against the part- 
nership and levies upon and sells under execution, the interest of 
one partner in partnership property, either the sale is void, or the 
purchaser takes only the moiety subject to the equities of the 
other partner or the other creditors of the partnership. Ibid. 


or 


6. An action by the creditors of a partnership to hold the owners of 
the legal estate, (who purchased the interest of one partner in the 
partnership property) as trustees for the security of their debts, 
is not barred by C..C. P. § 34, (9): Quere, as to the application 
of C. C. P.§ 37. Ibid. 


See PLEADING, 7. 
PRACTICE, 27. 


PENDENTE LITE. 
See PRAcTICcE, 30. 
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1, 


1. 


6. 


PERSONAL PROPERTY EXEMPTION. 


Where the defendant agreed under seal not to claim his personal 
property exemption against the collection of a certain debt; 
Held, tbat such agreement is not binding upon him. Branch v. 
Tomlinson, 388. 

In such case the contract is executory and a levy and sale by the 
sheriff of any portion of his personal property exemption in no 
way effects the title of the defendant thereto. bid. 


In such case the Court will not compel the defendant to a specific 
performance ofhis contract, but will leave the plaintiff to his ac- 
tion for damages for its breach. IJbid, 


See PRACTICE, 14. 


PETITION TO REHEAR. 


See PRACTICE, 2, 3. 


PLEADING. 


Ifthe cause assigned for demurrer does not appear in the com- 
plaint it can be taken advantage of only by answer. Moore v. 
Hobbs, 65. 

It is sufficient if a good cause of action is stated in a complaint in 
such a manner as not to mislead the defendant ; e. g. the right te 
have land conveyed under a contract of purchase to the plaintiff 
as devisee and heir-at-law. Pendleton v. Dalton, 67. 


In such case if the plaintiff claim as devisee, and not as heir-at- 
law, proof of heirship should not be allowed. bid. 


But where the plaintiff claims as devisee and heir-at-law, and 
fails to prove that he is devisee; Held, to be error to exclude 
evidence of heirship. Ibid. 


Where an answer is put in in good faith and is not clearly imper- 
tinent, the defendant is entitled to have the facts alleged in it 
either admitted by demurrer, or tried by ajury. Womble v. 
Fraps, 198. 

Where, in an action by an administrator against the defendant 
on a note upon which he was surety, he answered that the prin- 
cipal obligor had been discharged in bankruptcy and that his as- 
signee had received a considerable sum as assets of his estate, 
and further that since his bankruptcy the obligee (plaintiff's in- 
testate) had beeome indebted to him which indebtedness it had 
been considered should go to the satisfaction of said note, and 
asked for an account, &c.; Held, that the Court below erred in 
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adjudging the answer frivolous and giving judgment for plaintiff. 
Ibid. 


A demurrer toa complaint, upon the ground that the same fails 
to state affirmatively that the plaintiffs constitute a firm, and also 
fails to set out the names of the individuals composing the firm, 
is frivolous and entitles the plaintiffs to judgment. Cowan vy. 
Baird, 201. 

Where a complaint is general in its allegations, loose in its state- 
ments, and omits to give precise dates, no intendment can be 
made in favor of the pleader. Henley v. Wilson, 216. 


See Bonn, 1. 


CounTER-CLAIM, 1, 2. 

EXECUTORS AND ADMINISTRATORS, 4. 
JOINDER OF ACTIONS, 1, 2. 

PRACTICE, 21, 31, 40, 41, 42. 

SPECIAL PROCEEDING, 5, 


POISONING. 
See INDICTMENT, 9. 


POLICY OF INSURANCE. 
See CONTRACT, 5, 6. 


POLLING JURY. 
See PRACTICE, 49. 


POSSESSION. 
See PRACTICE, 43, 44. 


POWERS. 


When the donee of a power to sell hasan estate of his own in the 
property affected by the power, and makes a conveyance thereof 
without reference to the power, the presumption is that he in- 
tended toconvey only what he might lawfully ony without 
the power. T'owles v. Fisher, 437. 


See LEGISLATIVE POWER. 


PRACTICE. 
1, 


The remedy for an injury resulting from the operation of an un- 
lawful town ordinance is not by injunction. The party injured 
41 
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has complete-redress in an action for damages. Cohen v. Com’rs 
of Goldsboro, 2. 


2. Service of a summons is notice of an action and the defendant is 
bound to take notice of the judgment therein if one be taken 
against him. Sparrow v. Davidson College, 35. 


3. Where a defendant appealed from the judgment of a Justice of 
the Peace upon the ground that the only notice he had of the ac- 
tion was the service of the summons ; Held, that the appeal was 
properly dismissed. bid. 

4, The word “or,” in Bat. Rev. ch. 63, § 54, should be read ‘‘and * 
Ibid. 


5. Where a case was set for trial by consent on a certain day, and 
it appeared that a party had not determined to attend Court 
until after the term begun, and not then unless advised by coun- 
sel that it was absolutely necessary, and after correspondence 
with his counsel concerning the trial of the case, failed to leave 
home in time to reach Court before the trial, and judgment was 
taken against him; Held, not to be excusable but gross neglect, 
and the Court below erred in vacating the judgment. Bradford 
v. Coit, 72. 


6. A creditor cannot “split up’ an account so as to give a Justice of 
the Peace jurisdiction, when the dealing between himself and the 
debtor was continuous, and nothing appears on the face of it, or 
in the- account rendered, indicating that either party intended 
that each item should constitute a separate transaction. Magru- 
der v. Randolph, 79. 


7. An account for a bill of goods purchased on one day is to be 
taken as one entire transaction, in the absence of evidence of a 
contrary intention between the parties. bid. 


8. A defect in the name of a defendant in the Summons is cured by 
a judgment by default rendered against him, under the provis- 
ions of Rev. Code, ch. 3,§5. Clawson v. Wolfe, 100. 


9. Where such judgment is taken before a Justice of the Peace and 
catried by appeal to the Superior Court, it is the duty of the 
Court to make the proper amendment and proceed with the trial 
upon the mérits. Jbid. 


10. Where the defendant.im such case tuok an appeal from the Justice 
and failed for seven terms to make any motion to dismiss, he 
thereby waived the irregularity complained of. Ibid. 


11. No appeal lies from the refusal of the Court below to grant a mo- 
tion to dismiss a petition for a writ of-recordari. An appeal lies 
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from the order of the Court either granting or refusing to grant 
such writ. Perry v. Whitaker, 102. 

Where the plaintiffs obtained a judgment against the ancestor of 
defendants and purchased land at executjon sale in which he had 
no legal or equitable estate (which land such ancestor had pro- 
cured to be eonveyed to his children before said judgment was 
obtained, he being theu insolvent and paying the purchase 
money); Held, that the purchasers acquired no estate in the 
land and that the judgment was satisfied to the amount of their 
bid ; 

Held further, That the plaintiffs, under Bat. Rev. ch. 44, § 26, 
had a cause of action against the ancestor for a failure of his 
title ; 

Held further, That the subsequent discharge in bankruptcy of 
the ancestor extinguished such cause of action as well as the 
original judgment. Wall v. Fairley. 105. 

In such case, the failure of the assignee in bankruptcy to insti- 
tute proceedings to subject the land to the payment of the judg- 
ment debt does not entitle the plaintiffs to relief in this Court. 
Ibid 

The title to personal property cannot be tried by injunction ; 
Therefore, where a Sheriff levied upon certain personal property, 
which had been allotted to the defendant in the execution as his 
personal property exemption and remained jn his possession, and 
was restrained by injunction from selling the same ; Held, to be 
error. Baxter v. Baxter, 118. 


The entry of a verdict against a plaintiff who is not present either 
in person or by attorney, is irregular and contrary to the course 
of the Court. Graham v. Tate, 120. 


A plaintiff at any time before verdict is entitled to submit toa 
nonsuit ; Therefore, when a plaintiff institutes an action and ab- 
sents himself at the trial term, the proper course is for the Court 
to direct a nonsuit to be entered against him. bid. 


In a proceeding by creditors against a decedent’s estate under 
Battle’s Revisal, ch. 45, §§ 73 et seq. each complaint of the sever- 
al creditors constitutes a distinct proceeding to be proceeded in 
separately, bid. 

A plaintiffat any time before verdict may take a nonsuit, except 
in a case where the defendant has acquired a right to affirmative 
relief. Tate v. Phillips, 126. 


The actioa ofthe Court below, upon an application for relief un- 
der ©. C. P. § 133, is not’ reviewable, unless it plainly appears 
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that the legal discretion vested in the Court has been abused. 
Bank of Statesville v. Foote, 131. 

It is not improper for counsel for plaintiff on a trial before a jury 
to comment upon the fact that defendant introduced no testimony, 
and consequently the evidence for plaintiff is to be taken as true. 
Clements v. The State, 142. 


A plaintiff cannot abandon the averments of his complaint and 
fall back upon a cellateral statement of facts set out in the an- 
swer. The proper course is to ask leave to amend the complaint 
and thereby present the point of law desired. Rand v. State 
Nat. Bank, 152. 

The statute (C. C. P. § 133) was intended to relieve a party from a 
judgment taken against him through Ais excusable neglect ; 
Therefore, a motion to correct an erroneous judgment rendered 
at a former term of the Court will not be allowed, if it appears 
that the error committed was that of the Court and not chat of 
the party. Simmons v.. Dowd, 155. 

In such case the remedy is by appeal, certiorari or petition to re- 
hear. Ibid. ; 


Where there has been no excusable default of the party and no 
appeal, &c., an erroneous judgment stands and has all the force 
ofa right judgment. bid. 


An irregular judgment, i. ¢. a judgment contrary to the course of 
practice of the Court, may be setaside at any time. Jbid. 


In cases on appeal to this Court, wherein the findings of fact in 
the Court below are subject to review, the errors must be special- 
ly assigned, or the exceptions will not be considered; and the evi- 
dence bearing upon the question and showing the error below 
must be singled out and referred to, either in the exceptions or 
in the brief of counsel ; otherwise the ruling below will be affirm- 
ed as ofcourse. Green v. Castleberry, 164. 


In an action for an account ofa partnership, where the Referee 
failed to find : (1) by whom the same was dissolved ; (2) that the 
defendant refused to account ; (3) who was managing partner ; 
(4) facts admitted by the pleadings ; (6) as to the costs; Held, to 
be immaterial. Jbid. 


This Court gives such judgment as the Court below should have 
given. Long v. Swindell, 176. 


The remedy underthe ‘‘Mill-dam Act,’’ (Bat Rev. ch. 72, §§ 13- 
et seg.) does not apply to an action for damages for a trespass 
committed on the plaintiff’s land. Henley v. Wilson, 216. 
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The rule that the pendency of an action affects a purchaser pen- 
dente lite of the property in controversy, with notice, in the same 
manner as if he had actual notice, and renders him bound by the 
jadgment or decree in the suit, is confined to property directly in 
litigation. Badger v. Daniel, 251. 

In such case, the property must be so described in the pleadings 
as to give a purchaser notice that the property which he buys is 
that in litigation. bid. 


Where facts necessary to the support ofa motion in the cause are 
not shown, they must be assumed not to exist. Ibid. 


When the parties to an action agree upon a matter of fact. they 
are bound by it, and it is not the duty of the Cvurt to iuterfere ; 
but when they agree upon a matter of law, they are not bound 
by it, andit is the duty of the Court to interfere, and if there be 
a mistake as to the law, to correct it. Sanders v. Ellington, 
255, 

It is no defence to an action by the assignee of a note against the 
maker, to show that the assignment was made with intent to de- 
fraud the creditors of the assignor. Newsom v. Wheeler, 277. 


In such case, if the creditors of the assignor have any rights in 
the premises, it is their uuty to interpose in such action for the 
purpose of asserting them. bid. 


Where anaction was pending in one County in a Court having 
jurisdiction, and another action between tne same parties for the 
same cause of action was afterwards instituted in another Coun- 
ty ; Held, that the latter was properly dismissed. Claywell v. 
Sudderth, 287. 


This Court will not decide a question of great importance unless 
in a case where such decision is necessary to protect some sub- 
stantial right ; Therefore, where a conflicting question of juris- 
diction arose between the Superior Courts of two Counties in the 
matter of the appointment of a Receiver for the defendant corpo- 
ration, who pending the controversy was. duly elected President 
thereof; Held, that this Court without expressing an opinion 
should affirm the order below appealed from. Com’rs of Craven 
v. A. & N.C. R. R. Co., 297. 


It is against the policy of the law to allow multiplicity of suits 
between the same parties about the same matter; 7'herefore, 
where the plaintiff herein was a party to an action pending in the 
Superior Court of one County, and thereupon instituted this ac- 
tion in the Superior Court of another County for relief which he 
might have sought by proceedings in the former Court; Heli, 














that this action should be dismissed. Gray v. A. & N. C. R. R- 


Co , 299. 


This Court will not try a case wherein the subject matter is net 
in dispute, and only the question of costs remains. bid. 


Ifa Court has jurisdiction of the subject matter of an action and 
the venue is wrong, the objection must be taken in apt time. It 
the defendant pleads to the merits of the action, he will be 
deemed to have waived the objection. McMinn v. Hamilton, 
300. 


Although the affirmative of the issues raised by the pleadings is 
upon the defendant, yet if the affirmative of any of the issues 
submitted to the jury is upon the plaintiff, he is entitled to open 
and conclude, if the defendant introduces evidence. Churchill y, 
Lee, 3A). 


Where the plaintiff is not entitled to recover unless he establishes 


the bona fide ownership of certain property in controversy, he. 


cannot be deprived of his right to open and conclude by reason of 
the fact that the defendant alleges that the plaintiff's title is 
fraudulent and void and insists that that raises an affirmative 
issue on his part. Jbid. 


When this Court has decided that certain tenants of H were 
wrongfully evicted, and ordered writs of restitution, these writs 
must issue and must be obeyed, and possession of the premises 
restored to H or his tenants, before the Court will entertain any 
motion for the appointment of a Receiver to collect and hold the 
rents and profits, Rollins v. Henry, 467. 


Whenever the contest is simply a question of disputed title to 
property, the plaintiff asserting a legal title in himself against a 
defendant in possession, receiving the rents, &c., under a claim 
of legal title, a Receiver will not be appointed, even if the defen- 
dant is insolvent. bid. 


A Receiver will be appointed only when plaintiff se‘s forth an 
apparently good title, not sufficientiy controverted in the answer, 
and shows imminent danger of loss by defendant’s insolvency. 
Ibid. 


The bond required of defendants under C. C. P. § 382, is not for 
costs only, but secures plaintiffs such damages as they may sus- 
tain in the loss of rents, &c., and it seems that this bond may be 
increased in the discretion of the Court if defendant shows any 
disposition to delay a trial.. Ibid. 


A defendant in a criminal action brought by appeal to this Court, 
is not “‘tried”’ or ‘‘convicted” here. State vy. Overton, 485. 
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Where the Court below, after the decision of this Court was certi- 
fied, continued the case and rendered judgment at a subsequent 
term ; Held, not to be error. Ibid. 


Upon rendition of a verdict in a criminal action both the defend- 
ant and the Solicitor for the State have a legal right to demand 
that the jury be polled, and it is error in the Court to refuse it. 
State v. Young, 498. 


The refusal of the Court below to order a severance is an exer- 
cise of discretionary power and not subject tg review in this 
Court, State v. Underwood, 502. 


It is not error for a prosecuting officer to comment on the per- 
sonal appearance of the defendant in reply to remarks of defend- 
ant’s counsel calling attention to his appearance. Ibid. 

A defendant is entitled to a new trial where counsel abuse their 
privilege in addressing the jury to his prejudice, but not where 
there is ‘‘cross-tiring’ which is stopped by the Court before any 
real injury is done. Ibid. 


It is not sufficient ground for an arrest of judgment that the Court 
below permitted the transcript of the case to be amended from 
the original records by the Clerk of the Court of the County 
where the indictment was originally found, so as to show that the 
same was returned in “open Court.’’ Ibid. 


It is not improper for a prosecuting officer, in his argument to a 
jury, to comment upon the fact that the defendant had sworn a 
witness and afterwards declined toexamine him. State vy. Jones, 
520, 
See ACTION TO RECOVER LAND, 7. 
ARREST AND Balt, 1, 2, 4, 5, 7, 8, 9 
ATTACHMENT. 
BUILDING AND LOAN ASSOCIATIONS. 
CLAIM AND DELIVERY, 1, 2, 3. 
CONTRACT, 2, 3, 4, 7, 16. 
ENTRY AND GRANT, 3. 
EXECUTION SALE, |, 2, 3. 
Goop WILL, 1. 
INDICTMENT, 5. 
JuDGE’s CHARGE, 1, 2, 3,°4. 
JUDGE OF PROBATE, 3. 
JURY. 












































LANDLORD AND TENAN?, 3, 4. 
MEcHANIC’s LIEN, 1. 

New TRIAL, |, 2. 

OFFICE AND OFFICER, 1, 2. 
PARTIES, 1, 2, 8, 9. 

REFEREE, 1, 2, 3, 4, 5, 6, 7. 
SALE OF LAND, 6, 7. 


SPECIAL PROCEEDING, 1, 2, 3, 4, 6. 
STATUTE OF LIMITATIONS, 3. 


SUPPLEMENTAL PROCEEDING, 1. 
Wri, 7, 8. 
WITNESS, 1, 4. 


PREPONDERANCE OF PROOF. 
See Goop WILL, 1. 


PRESUMPTION. 
See INDICTMENT, 8. 


PRESUMPTION OF TITLE. 
Fee TENANTS IN COMMON, 3. 


PRISONER. 
See DAMAGEs, 2. 


PRIVATE STATUTE. 
See INDICTMENT, 8. 


PRIVILEGE. 
See LEGISLATIVE POWER. 


PROBATE COURT. 
See JUDGE OF PROBATE. 


PROCEDENDO. 
See SPECIAL PROCEEDING, 4. 
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iPUBLIC PRISON. 
See ARREST AND BAIL, 3 
DAMAGES, 2. 


iPURCHASE OF LAND. 


See BANKRUPTCY. 
INFANCY. 


‘PURCHASER. 


1. 


Where a purchaser at a sale under a decrec of foreclosure, ora 
purchaser at execution sale, obtains a deed for a tract of land 
lying in two Counties, and the mortgage was registered or the 
judgment docketed only in one County; Held, that such deed 
conveys no title as against creditors or purchasers for value, to 
that part of the land lying in the other County. King v. Portis, 
25. 


A purchaser at a sale by an assignee in bankruptcy takes the 
estate of the bankrupt subject to all equities against it, and it is 
immaterial whether he knows of them or not. Steadman vy. Tay- 
lor, 134. 


A purchaser of land, who has notice of the refusal of a married 
woman to execute a release of her claims thereto, and who pro- 
ceeds to improve the land without obtaining such release, is 
guilty of negligence. Towles v. Fisher, 437. 


Where a bona fide purchaser for value and without notice has ac- 
quired the legal title to land, equity will not interfere to deprive 
him of his legal advantage ; Therefore, when A, in whose name 
certain entries of land had been made for the benefit of others, 
conveyed his interest in the same to B, who purchased for value 
and without notice, and B took out grants in A’s name, who 
thereafter executed to B a quit-claim deed for the land ; Held, 
in an action by A and the parties for whose benefit the entry in 
A’s name had been made, to set aside his conveyance to B, that 
B had acquired a good title. Wilson v. W. N. C. Land Co., 
445. 


See DEED, 1. 





EXECUTION SALE, 1, 2, 3, 4. 6. 
EXECUTORS AND ADMINISTRATORS, 2, 6. 
INFANCY. 


JUDGMENT, 1. 
42 




















MORTGAGE, 1. 
PARTNERSHIP, 3. 
PRACTICE, 12, 30. 
SALE OF LAND, 1, 2, 3, 4, 5, 7. 
VENDOR AND VENDEE, 1. 














RAIL ROADS. 
See ComMON CARRIERS. 
CORPORATIONS. 









REAL PROPERTY. 


Although the words “real property”’ include equitable as well 
as legal estates, they cannot be construed to cover land in which 
the defendant never had any estate or right, and as to which his 
creditors had only a right in equity to follow a personal fund 
which had been converted into the land as a gift to his children 
and in fraud ofhis creditors. Wally. Fairley, 105. 



























RECEIVER. 
See PRACTICE, 37, 43, 44, 45. 


RECORD. 
See New TRIAL, 2. 


RECORDARI, 
See PRACTICE, 11. 


REFEREE. 

1. The evidence in writing upon which facts are found by a Referee 
must accompany his report. Cain v. Nicholson, 411. 

2. Where the main purpose of an action is to have the defendant de- 
clared a trustee, and a statement of his account as executor is de- 
manded as a necessary incident to the determination of the ac- 
tion, the Superior Court has jurisdiction and the Judge thereof 
may give full relief. bid. 


3. Where an action by agreement between the parties is referred to 
a Referee for trial; Held, that the Court has no power to dis- 
continue the reference at its discretion, or to vacate the same 
upon demand of one of the parties for a jury trial. Perry v. 

Tupper, 413. 
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Such a reference may be terminated by the death of the Referee, 
or for good and sufficient cause shown to the Court. bid, 
Where parties to an action agree to refer the matter in contro- 
versy to a Referee, their assent eontinues until the order of ref- 
erence is complied with by a full report, Flemming v. Roberts, 
415. 
In such case an objection of one of the parties to a re-reference to 
the same Referee was properly overruled, bid. 
A reference by consent isthe mode of trial selected by the par- 
ties, and is a waiver of the right of atrial by jury. Atkinson y. 
Whitehead, 418, 


See PRACTFICE, 27. 


REGISTRATION, 


See MORTGAGE, 1. 


REMOVAL OF CAUSES. 


See CONFLICT OF JURISDICTION. 


RENTS. 


See ACTION TO RECOVER LAND, 2, 3. 


RENT NOTE. 


See LANDLORD AND TENANT, 1, 2. 


SALE OF LAND. 
1, 


Where at a mortgage sale, the auctioneer offered the property 
free of incumbrances and the defendant purchased with that 
understanding at the full value of the property ; Held, that the 
defendant could not be compelled to accept the title when the 
property was encumbered with prior mortgages. Mayer & Mor- 
gan v. Adrian & Vollers, 83. 


Where the auctioneer in such case told the defendant (who had 
notice of the prior incumbrances) before the bidding commenced, 
that the purchase money .would be applied in extinguishment of 
such incumbrances, and thereupon offered the property for sale 
without any announcement to that effect ; Held, that the jury 
were warranted in finding that the property was sold free of in- 
cumbrances.and that defendant purchased with that understand- 
iing. tJbid. ‘ 






















Where the defendant in such case refused to comply with the: 
terms of sale and thereafter entered into possession of the prop-. 
erty under a mortgage executed to him by the owner; Held, not 
to be an affirmance and ratification of his previous purchase.. 
Ibid. 


Where a sale of land was made pursuant to a regular decree of 
a Court directing a sale subject to the widow’s dower, and at the 

time of the sale the auctioneer announced the terms of the sale 

in conformity to such decree ; Held, that a purchaser is affected 

with notice and cannot be heard to deny his knowledge that the 

land was sold subject to dower. Shields v. Harrison, 115, 


In such case, where the auctioneer also announced that certain. 
back taxes due on’ the land were to be paid by. the purchaser, it 
is a part of the contract between vendor and vendee and the land. 
is sold subject to the incumbrances if any there be. Ibid. 


An allegation on the part of the vendee in such case that the 
boundaries of the land cannot be furnished with any accuracy,,. 
may be ground for ordering a survey to locate. and identify the 
land, but not for setting aside the sale. bid. 


Where a particular piece of land is sold under an order of Court,. 
a good title is deemed to be offered and a purchaser will not be 

compelled to complete his purchase by payment of the price, if 

it appear that a good title cannot be made.. It 1s otherwise in 

cases where the sale is ordered merely of the es/ate of a person- 
named, in the land. Shields v, Allen, 375. 


See BANKRUPTCY. 


CONTRACT, 1. 

EVIDENCE, 4, 5, 

EXECUTORS AND ADMINISPRATORS, .2.. 
INFANCY. 

Powers, 1. 


WILL, 10. 


SALE OF LIQUOR, 
See INDICTMENT, 10. 


SCIENTIFIC BOOKS. 
See EvIpENCE, 1, 2. 
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SPECIAL PROCEEDING. 

1, Where, in a Special Proceeding to make real estate assets insti- 








vo 


tuted before a Superior Court Clerk, there was a demurrer filed 
to the complaint; Held, That the issue of law thereby raised 
should be certified to the Judge at Chambers; Held further, 
That it was error in the Judge after overruling the demurrer to 
direct that an order issue to the plaintiff to sell the land. Jones 
v. Hemphill, 42. 


In such case the decision of the Judge should be transmitted to 


- the Clerk, with leave for the defendant to answer before the 


Clerk, if so advised. Ibid. 


In a Special Proceeding, if the answer of the defendant raises an 
issue of fact, the Clerk should transfer a copy of the pleadings to 
the civil issue docket for trial at term time ; if it raises issues of 
law and fact, a similar transfer should be made, the issues of fact 
to be tried before ajury and the issues of law to be eliminated by 
the Judge and decided by him at the same time. bid. 
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. Upon the determination of the issues, if the result makes it ne- 
' Géssary, a procedendo should issue to the Probate Court. bid. 


5. Ina Special Proceeding where no issue of fact is raised by the 
pleadings, itis improper to transfer the case to the trial docket. 
A copy of the pleadings should be sent to the Judge at Chambers 
for his hearing and decision. Brandon v. Phelps, 44. 


4. Where'a sale of land was made by an administrator under an or- 
der of Court for the purpose of making real estate assets, in a 
proceeding to which certain infant heirs-at-law were not made 
parties by personal service of process, which land was afterwards 
set apart to such infants as a homestead ; Held, that the purcha- 
ser was entitled to have the sale vacated, the cash paid as part of 
the purchase money refunded and his note given to secure the 
residue of the purchase money cancelled. Shields vy. Allen, 
375. 


SPECIFIC PERFORMANCE. 
See EVIDENCE, 4, 5, 6, 7. 
PERSONAL PROPERTY EXEMPTION, 1, 2, 3. 
SALE or LAND, 1, 2, 3. 


SPLITTING ACCOUNT. 
See PRACTICE, 6, 7. 


SPATE COURT. 
See CONFLICT OF JURISDICTION. 


STATE PRISON. 
See ARREST AND Bar, 3. 


“STATEMENT OF CASE.” 
See New TRIAL, 2. 


STATUTE OF ANOTHER STATE. 
See CoRPORATIONS, 4, 5. 


STATUTE OF FRAUDS. 
See ConTrRacr, I, 11, 13, 15. 
EVIDENCE, 4, 5, 6, 7. 




























STATUTE OF LIMITATIONS. 
1. The statute of limitations does not run in favor of an administra- 
tor against an action by the next of ,kin for their distributive 
shares. Bushee v. Surles, 62. 


2. The statute of limitations has n> application to a case of fraud, 
when the right of action accrued before August, 1868. Batts y. 
W instead, 238. 


3. The statute of limitations begins to run from the time that the 
cause of action accrues; Therefore, where the plaintiff made a 
contract with the defendant te do certain work which was ‘‘to 
be measured, estimated and paid for monthly ;’’ Held, that the 
statute began to run at the end of each month. Robertson v. 
Pickerell, 302. 


See Actroy TO RECOVER LAND, 4. 
PARTNERSHIP, 6. 


SUMMONS. 
See PRACTICE, 2, 3, 8. 


SUPERIOR COURT. 
See APPEAL. 
CoNFLICT OF JURISDICTION. 
JURISDICTION, 2, 3. 
PRACTICE, 48. 


SUPPLEMENTAL PROCEEDING. 
Supplemeatal proceedings should be instituted in the Couaty 
where the judgment was rendered, but the place designated where 
the defendant shall appear and answer should be within the 
County where the defendant resides. J/asty v. Simpson, 69. 


See JURISDICTION, 2, 3. 


SUPREME COURT. 
See CLAIM AGAINST THE STATE. 


PRACTICE, 26, 28, 47. 


SURETY AND PRINCIPAL, 
1. Hf one sign a note as surety, in the presence of an agent of tue 
obligee, with the mu/ua/ understanding that he is not to be thereby 
bound unless one W shall also sign the same as surety, he is not. 
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liable thereon unless the note is signed by W. Cowan v. Baird, 
201. 


2. Where a surety is sued wi-h his principal, or where he is sued 
alone and notifies his principal, the recovery against the surety is 
the measure of damages in an action by surety against principal 
for money paid to his use, and the record of such recovery is con- 
«lusive against the principal in such action. Hare v. Grant, 203, 


Pee PLEADING, 6. 


SURRENDER OF BOND. 
See Bonn, 1, 2. 


TAXATION. 


1, The Commissioners of Goldsboro have the right, under the power 
granted in the town charter, to impose and collect a monthly tax 
on resident physicians and lawyers. Holland y. Isler, 1. 


2. Where taxes illegally assessed have been paid under protest, the 
tax-payer is entitled to recover back the same.. N. C. R. R. Co. 
vy. Com’rs of Alamance, 4. 


3. In such case, it isthe duty of the Commissioners of the County 
to refund the County tax illegally collected and to certify to the 
Auditor of the State the amount of State tax illegally paid into 
the Treasury and it is his duty to draw his warrant upon the 
Treasurer for the amount due the tax-payer. Jbid. 


4. No taxes are due or recoverable on property which has not been 
assessed for taxation. Ibid. 


5. Property can be listed for taxation only in the year, and for the 
year, in which taxes are due. bid. 


TAXES. 


Where the defendant was authorized (ch. 45, Laws 1874-°5,) to 
collect taxes in arrear for certain years “with all the powers 
which belonged to him as Sheriff,’’ having been thereto!‘ore (ch. 
150, Laws 1873-’4,) allowed until July Ist, 1874, to make his 
final settlement with the County Treasurer; Held, that he ac- 
cepted the indulgence under such rules and regulations as were 
prescribed by law for the regular collection of taxes and was en- 
titled under Laws 1873-'4, ch- 133, § 44, to only one year from the 
date prescribed for settlement to finish his collections, Ray v., 
Horton, 334. 
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tae See CLAIM AND DELIVERY, 1. 
OFFICIAL Bonp, 1, 3, 4, 5. 
ed 

“a TAXATION, 
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n- TENANTS IN COMMON. 

* 1, The possession of one tenant in common is, in law, the possession 
of all; but if one have the sole possession for twenty years with- 
out any acknowledgment of title in his co-tenant and without any 
claim on the part of such co-tenant to rents, &c., he being under 
no disability, (before the adoption of the Code) the law raises a 
presumption that such sole possession is rightful and will pro- 
tect it. Covington v. Stewart, 148. 

‘ 2. Adverse possession by one tenant in common for a less period 

. than twenty years, will not raise the presumption of ouster and 


sole seizin. Ibid, 


3. Under C. C. P. § 23, possession for twenty years, which formerly 
raised a presumption of title, now has the force and effect of an 
actual title in fee, against all persons not under diability. Jbid. 


4. The provisions of C. C. P. § 23, however, do not extend to actions 
commenced or rights of action accrued at the date of the ratifica- 
tion of the Code. Ibid, 


See Action TO RECOVER LAND, 5. 


TENANT FOR LIFE. 
See ADVERSE POSSESSION, 1. 
DEED, 3. 


TENANT FOR YEARS. 
See FIXTURES, 2. . : 


TIME. 
See CORPORATIONS, 8. 


-See AcTION TO RECOVER LAND, 6. 
EXECUTION SALE. 
SALE OF LAND, 7. 
TENANTS IN COMMON, 3, 
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TITLE TO LAND. | 
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TITLE TO OFFICE. 
See OFFICE AND OFFICER. a 

























TOWNS AND CITIES. 


If a municipal corporation has power under its charter to build a 
market house, it has power.also to lease. a building for market 
purposes. Wade v. City of Newbern, 460. 


See ConTRACT, 12, 13, 14, 15. 
DAMAGES, 2, 3, 
PRACTICE, 1. 
TAXATION, 1. 





TRADE. 
See Fixtures, 2. 
Goop WILL, 2. 


TRESPASS. 
See ADVERSE POSSESSION, 2. 
DEED, 3. 
EVIDENCE, ds. 
PRACTICE, 29. 


TRIAL. 
See JuDGE’s CHARGE, 1. 
PLEADING, 5. 
PRACTICE, 5, 41, 42, 47, 48, 50, 51, 52. 
REFEREE. 
WITNESS, 4. 


TRUSTS AND TRUSTEES. . 
fee Dzen, 4, 5. 
WILL, 7. 


UNCOMMUNICATED THREATS. 
See, EVIDENCE, 21. 


USURY. 
See BuILDING AND LOAN ASSOCIATIONS. 
CORPORATIONS, 2, 3, 4, 5, 6. 









































VARIANCE. 
See BURGLARY. 
’ 4 LARCENY. 


VENDOR AND VENDEE. 


Where an unconditional contract of purchase is made, the rela- 
tion of vendor and vendee is established. Moore v. Valentine, 
188, 
See DESCRIPTION OF LAND, 1, 2. 

EVIDENCE, 4, 5, 6, 7. 

FIXTURES, 1, 2. 

PARTNERSHIP, 3. 

SALE oF LAND, 1, 2, 3, 4, 5, 6. 


+? 


VENUE. 
See PRACTICE, 40. 
SUPPLEMENTAL PROCEEDING, 1. 


VERDICT. 
See PARTIES, 7. 
PRACTICE, 15. 


WAIVER. 
See LANDLORD AND TENANT, 2. 
PRACTICE, 10. 


WASTE, 
See AcTION TO RECOVER LAND, 2. 


WIDOW. 


1. In ascertaining the distributive share of a widow.who dissents 
from her husband’s will, all his personal estate, whether consist - | 
ing of advancements theretofore made to children, or legacies to 
grand children or to strangers, is to be brought together, and her 
share is to be taken out of it pursuant to the statute of distribu- 
tions. Arrington v. Dortch, 367. 


2. There is no substantial difference between Bat, Rev. ch. 117, § 7, 
and Rev. Code, ch. 118, §12. bid. 
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WILL. 
3, 
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A devisee or legatee cannot claim both under a will and against 
it. If the will gives his property to another, he may keep his 
property, but he cannot at the same time take anything given to 
him by the will ; 


Therefore, where a testator bequeathed to certain of his children, 


a fund arising from a policy of insurance which belonged to all 
his children equally, and directed that in the event the fund 
should be used in the payment of debts, the bequest should be 
made good out of his land and the residue of the land divided 
among all his children equally ; Held, that the children not in- 
cluded in the bequest should be required to elect either to take 
their respective shares of the insurance money and abandon all 
claim to the land ; or to abandon their shares of the insurance 
money, and take the shares of the land given to them by the 
will. Weeks vy. Weeks, 421. , 

It is only when a party put to an election is under a disability, 
that the Court will order a reference or account for the purpose 
of ascertaining what is to his advantage. Jbid. 


Where a testator bequeathed $250 to A and the rest of his estate 
to B; Held, that such legacy is a charge upon the estate after 
the payment of debts. Hart v. Williams, 426. 


The rule is, that pecuniary legacies bear interest from one year 
after the death of the testator ; but where they appear to be given 
for the support and maintenance of the legatee, they bear interest 
from the death of the testator. Ibid. 


Where a testator bequeathed to each of his children a pecuniary 
legacy ‘‘when the youngest child arrived at the age of twelve 
years”? and provided that his whole estate should be enjoyed by 
his family in common until that time ; He/d, that the legacy was 
a vested one, and that the testator intended only to postpone the 
time of payment. Sutton v. West, 429. 


In such case the administrator of a deceased legatee is entitled to 
recover the amount of the legacy. Ibid. 


An administrator or other trustee who wishes to obtain the con- 
struction of a will must set out in his application all the facts 
material for a decision on the rights and liabilities of the parties 
interested ; and the trustee should be in possession of the prop- 
erty in respect to which he seeks the advice of the.Court. Per- 
kins v. Caldwell,, 433. 

To ascertain the facts in such case it is proper to order an ac- 
count to be taken of the property of the testator in the hands of 
the representatives 0! his deceased executor. Ibid. 



















INDEX. 621 








10. 


The marriage of a testator subsequent to the making of a will is 
a revocation of the will. Byrd v. Surles, 435. 


A testator devised the land in controversy to A for life, with 
power to sell the same (with the consent and advice of a majority 
of the executors named in the will) with remainder over to B of 
‘allthe property belonging to my estate which may bein her 
(A’s) possession at the time of her decease ;”’ A and three others 
were named as executors, A and one of them qualifying. After- 
wards A sold the land to C, and executed a deed therefor, with- 
out the advice or consent of the other executor who had removed 
from the State ; this deed did not purport to be made by virtue 
ofany power under the will. C entered into possession of the 
land under A’s deed, and has retained it since thattime. In an 
action by B for the land; Held, 


(1.) That by the words, ‘‘may be in her possession, &c.,’’ the 
testator did not intend togive A an unlimited power to sell the 
land. 

2.) The deed to C was not in execution of the powergiven to A 
by the will, and conveyed only the life estate of A. 


(3.) The fact that her co-executor had removed from the State did 
not authorize A to sell without his consent. Towles v. Fisher, 
437. 


WITNESS. 
1, 


A defendant having an interest in the event of an action is not 
permitted under C. C. P. § 343, to testify in his own behalf, for 
the purpose of contradicting a former witness whose evidence 
tended to show that the defendant fraudulently procured an as- 
signment from a person deceased. Bushee vy. Surles, 62. 


In an action on a bond against the executor of a deceased obligor, 
the principal obligor isa competent witness to prove the execu- 
tion of the bond by the defendant’s testator. Peebles v. Stanley, 
243. 

Concerning C. C. P. § 343, a general rule may be stated, viz : In 
all cases except where the proposed evidence is as to a transac- 
tion, &c., with a person deceased, &c., the common law disqualifi- 
cations of being a party and of interest in the event of the action 
are removed ; but as to such transactions, &c., the disqualifica- 
tions are preserved, with the added one not known to the com- 
mon law ;—that if the witness ever had an interest, upon the 
question ofhis competency it is to be considered as existing at 
the trial. Ibid. 
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It is the privilege but not the duty of a party to an action to offer 
himself as a witness in his own behalf; and the fact that such 
privilege is not exercised is not the subject of comment before ® 
jury. Graggv. Wagner, 246. 

Neither the wife nor the husband is a competent witness against 
the other upon the trial of an indictment for assault and battery, 
where no lasting injury is inflicted or threatened. State v. Da- 
vidson, 522. 
But where the wife is indicted for assault and battery in striking 
her husband with an axe, the husband is a competent witness 
against her. Ibid. 


See JupDGr’s CHARGE, 5. 


PRACTICE, 54. 














